Decision No. R98-940

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-190E

in the matter of the joint application of highline electric association, inc., and public service company of colorado for new certificates of public convenience and necessity replacing those granted by commission decision nos. 59014 and R79-1598 in order to establish revised service territories.

recommended decision of
administrative law judge
arthur g. staliwe

Mailed Date:  September 18, 1998

Appearances:

Charles Holum, Esq., Denver, Colorado, on behalf of Highline Electric Association, Inc.;

Dudley P. Spiller, Esq., Denver, Colorado, on behalf of Public Service Company of Colorado; and

Ann Hopfenbeck, Assistant Attorney General, on behalf of the Office of Consumer Counsel.

I. statement

A. By application filed April 28, 1998, Highline Electric Association (“Highline”) and Public Service Company of Colorado (“Public Service Company”) seek to define certain territory currently served by both utilities near Sterling, Colorado.  This problem arose as a result of the creation of a non-exclusive service area in Dec. No. 59014, July 30, 1962.  This application seeks to eliminate the non-exclusive territory, and rationally assign that area between the two utilities based upon both current facilities in place, as well as anticipated growth. On May 4, 1998, the Commission sent notice to all who might desire to protest, object.

B. On May 28, 1998, Albert Fritzler, Sterling, sent in a letter of protest , objecting to any proposed changes in territory or serving utility, since he expects it will have an adverse economic effect upon his farming operation.  On June 24, 1998, the Office of Consumer Counsel (“OCC”) petitioned to intervene, noting that changes of territory and customers might result in significant increases in rates for some customers in some classes of service.  The matter was scheduled for hearing on August 7, 1998, and heard on that date. Pursuant to the provisions of § 40-6-109, C.R.S., Administrative Law Judge Staliwe now transmits to the Commission the record and exhibits of said hearing, together with a written recommended decision containing findings of fact, conclusions, and order.

II. findings of fact

A. Based upon all the evidence of record, the following is found as fact:

As reflected in the records of this Commission, Highline Electric Association is a cooperative electric associa

1. tion exempt from the Public Utility Law pursuant to the provisions of § 40-9.5-103, C.R.S., which pertinently provides:

Except as otherwise provided in this Part 1, the provisions of the “Public Utilities Law”, Articles 1 to 7 of this title, shall not apply to cooperative electric associations which have, by an affirmative vote of the members and consumers pursuant to § 40-9.5-104, voted to exempt themselves from such provisions and to be subject to the provisions of this Part 1.  The period of exemption shall begin on the date the election results are filed with the public utilities commission.

The regulation by this agency over a cooperative electric association’s service territory remains pursuant to the certification provisions of § 40-9.5-105, C.R.S.

2. On July 30, 1962, the Commission entered Decision No. 59014, establishing territories for Highline to include exclusions then served either by Public Service Company or municipal utilities.  As pertinent to this case, the 1962 decision expressly declined to establish a firm boundary line between the two utilities in areas where both utilities had facilities and were serving customers.

3. As a result of the failure to establish firm boundary lines, over the years the two utilities have had legal disputes (some before this Commission) over who had the right to serve which customer in the non-exclusive territory.  In order to eliminate (or at least minimize) wasteful legal costs, it is the desire of these two utilities to now establish a firm boundary, reallocate some existing territory and customers, and otherwise minimize the costly ambiguity over who has the right to provide service to new customers in the non-exclusive area near Sterling, Colorado.

4. There was no appearance by, or on behalf of, Mr. Fritzler at the hearing.  Previously Mr. Fritzler submitted unverified written testimony on July 27, 1998.  While he states that he is a retired farmer and cattle feeder, he also states that he is a current landowner and actively engaged in the management and operation of several irrigated farms near Sterling, which will be impacted by the boundary changes proposed by the two utilities.  While Mr. Fritzler purports to speak on behalf of other, unnamed, Highline members, neither he nor any other customer of Highline appeared at the hearing in opposition to the proposed boundary changes, and, obviously, none were subject to cross-examination.  

5. The OCC intervened for the limited purpose of proposing the gradual phase-in of rates for those Highline irrigation customers transferring to Public Service Company, and then only when the individual customer’s  Public Service Company bill exceeds 107 percent the same electricity would have cost that customer from  Highline.  The figure would adjust upward by an additional 7 percent each year until the customer finally achieves the full Public Service Company rate.

6. The competent evidence of record establishes that of the total 393 customers experiencing a change in utilities, 168 (43 percent) will move from Public Service Company to Highline, and 225 (57 percent) will move from Highline to Public Service Company.  The vast majority of customers are residential customers, and in some cases those moving to the Public Service Company system will experience lower rates than they had with Highline, while others with higher electric consumption will likely experience increases not to exceed $10 per month.  A few residential customers at the highest electric consumption will likely find Public Service Company the cheaper utility.  See Exhibit No. 6.  

7. Similar results obtain for small commercial customers moving from Highline to Public Service Company, while the impact upon irrigation customers is more varied. The rate structures for the two utilites varies more in this area of service, with both lowest and highest KV demand customers likely to enjoy a rate decrease as a result of moving from Highline to Public Service Company, with those irrigation customers in the middle likely to see some increase. However, the nature and extent of the increase will vary with each customer’s demand and usage, which cannot be determined in advance because of the effects of weather upon irrigation. In short, to apply the OCC’s suggested amelioration plan requires that each irrigation customer (32 from Highline to Public Service Company) have each monthly bill manually recalculated by Public Service Company using Highline criteria and rates, then determining whether the 107 percent threshold applies, and if so, then Public Service Company supposedly absorbs the difference between their bill and the 107 percent figure.

8. No one appearing at the hearing disputed the need to establish firm boundaries between the two utilities, and no one appearing at the hearing disputed the new territorial proposal submitted by both Highline and Public Service Company.

III. discussion

A. As noted in the findings, all discussion of rate impact was limited to those customers moving from Highline to Public Service Company, but not the other way.  The reason for this is simple:  pursuant to § 40-9.5-103, C.R.S., this agency has no legal authority over the rates of Highline.  Further, § 40-9.5-106(2), C.R.S., pertinently provides:

.
(2)
No cooperative electric association, as to rates, charges, service, or facilities or as to any other matter, shall make or grant any preference or advantage to any corporation or person or subject any corporation or person to any prejudice or disadvantage. ...

This office declines to read this agency’s supervision over territory pursuant to § 40-9.5-105, C.R.S., to work a circumvention or repeal of § 40-9.5-106, C.R.S.  Thus, as a matter of law there can be no preferences or advantages given to the new Highline customers transferred from Public Service Company.

B. But what about those Highline customers moving to Public Service Company?  While § 40-3-105(2), C.R.S., pertinently provides:

 
(2)
Except as otherwise provided in this section, no public utility shall charge, demand, collect, or receive a greater or lesser or different compensation for any product or commodity furnished or to be furnished, or for any service rendered or to be rendered, than the rates, tolls, rentals, and charges applicable to such product or commodity or service as specified in its schedules on file and in effect at the time ... but the commission may by rule or order establish such exceptions from the operation of this prohibition as it may consider just and reasonable as to each public utility.

It is not clear that the express prohibitions regarding preferences or advantages found in § 40-3-106(1), C.R.S., have been overruled:

 
40-3-106.  Advantages prohibited – graduated schedules.  (1)(a)  Except when operating under paragraph (b) or (c) of this subsection (1) or pursuant to article 3.4 of this title, no public utility, as to rates, charges, service, or facilities, or in any other respect, shall make or grant any preference or advantage to any corporation or person or subject any corporation or person to any prejudice or disadvantage. ...

These provisions constitute the statutory underpinnings of Colorado’s filed rate doctrine, and they have been vigorously enforced over the years.  Goddard v. Public Service Co., 43 Colo. App. 77, 599 P.2d 278 (1979); Denver & RGWRR v. Marty, 143 Colo. 496, 353 P.2d 1095 (1960).

C. While the OCC’s proposal stems from the most humanitarian of motives, the proposal itself runs afoul of utility law's prohibition against denying equal protection on several levels.

D. Compounding the problem is the uncertainty of the efficacy of the OCC’s proposal:  the cost of the monthly manual review of customer bills may well equal or exceed the benefits derived by the few customers who exceed the 107 percent, 114 percent, etc., thresholds.  And, given that Public Service Company has almost 300 existing irrigation customers in northeast Colorado, being a Public Service Company customer is not a per se deathknell to irrigation.

E. Further, the transfer of customers itself will not take place for almost a year, and only with customer education regarding rates and rate structures.  Given that, it is difficult to justify a discriminatory rate structure which can only be applied to one utility and its customers and stockholders.

IV. order

A. The Commission Orders That:

1. The joint application of Public Service Company of Colorado and Highline Electric Association is granted as requested.

2. Highline Electric Association is hereby granted a certificate of public convenience and necessity to provide electric service as provided in Appendix A.

3. Public Service Company of Colorado is hereby granted a certificate of public convenience and necessity to provide electric service as provided in Appendix B.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ARTHUR G. STALIWE
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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� In addition to the preference of new Highline customers over old Public Service Company customers, there is also the problem of those Highline customers below the 107 percent threshold versus those above.  And, the preference between new customers from Highline versus new customers generally.
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