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Appearances:

Jerry F. Kalavity, Broomfield, Colorado, pro se; and

Melissa O’Leary, Esq., Denver, Colorado, on behalf of U S WEST Communications, Inc.

I. statement

A. By complaint filed July 20, 1998, Jerry F. Kalavity alleges that U S WEST Communications, Inc. (“U S WEST”), has been, “misbilling both regulated and unregulated charges,” and, “U S WEST is not allowing me an amortization arrangement per Rule 9 while establishing the accuracy of billing.”  On July 27, 1998, the Commission sent an order to satisfy or answer to U S WEST, as well as establishing September 16, 1998 as the hearing date.

B. On August 20, 1998, U S WEST answered.

C. On September 16, 1998, the matter came on for hearing before Administrative Law Judge (“ALJ”) Arthur G. Staliwe.  Pursuant to the provisions of § 40-6-109, C.R.S., ALJ Staliwe now transmits to the Commission the record and exhibits of said hearing, together with a written recommended decision containing findings of fact, conclusions, and order.

II. findings of fact

A. Based upon all the evidence of record the following is found as fact:

1. Jerry F. Kalavity, Broomfield, was a telephone customer of U S WEST at his Broomfield residence for some unspecified time prior to July 27, 1998.  On July 27, 1998, the evidence in this matter establishes that Mr. Kalavity unilaterally terminated his relationship with U S WEST, seeking local exchange service from another provider (not identified on the record).

2. Prior to switching to another telephone company  on July 27, 1998, Mr. Kalavity ran up a $309.96 bill with U S WEST, the amount accumulating between his last payment of any kind on March 21, 1998 and his July 27, 1998 transfer to another telephone company.  During this period of time both the staff of the Commission and U S WEST determined that Mr. Kalavity had been overcharged approximately $4.50 in access charges, as well as an unspecified amount in excess zone charges, which sums were deducted from Mr. Kalavity’s bill before arriving at the $309.96 arrearage.

3. The limited competent evidence of record establishes that Mr. Kalavity departed from the U S WEST system before any arrangements necessary to begin amortization payments could be established, thus rendering his request for that moot.  Regarding the first part of Mr. Kalavity’s complaint, i.e., alleged overcharges for both regulated and unregulated service, Mr. Kalavity presented absolutely no evidence at hearing of any improper billing by U S WEST.  Despite repeated requests from this office, Mr. Kalavity presented neither documentary evidence nor testimony regarding any excess charges by U S WEST or anyone else.  While Mr. Kalavity vociferously disputes the accuracy of the $309.96 arrearage, when asked by this office what the correct amount due is his response was, “I have no idea.”

III. discussion

A. Pursuant to Rule 9, 4 Code of Colorado Regulations 723-2-9.3.4, the Commission has established the following provisions for amortizing past due telephone bills:

 
723-2-9.3.4
If the customer continues to pay all current bills, which is defined for the purpose of 9.3.4, as that portion of the amount owed by the customer for jurisdictional services that is not more than 30 days overdue, a LEC or jurisdictional MTS provider serving as the designated carrier for a minimum of 10,000 customers or 50,000 access lines shall not discontinue service for non-payment of a past due amount for jurisdictional services when the customer has entered into an amortization agreement with the LEC or MTS provider.  Payments for current bills shall first be credited by a LEC to basic local exchange service.  Past due amounts collected under the amortization schedule shall first be applied by a LEC to eliminating any overdue payments for basic local exchange service.  A reasonable period for amortization of past due amounts shall be six months for residential and three months for commercial customers.  Amortization is not appropriate unless the past due amount of the customer is greater than twice the average monthly bill for the class of service to which the customer belongs over the last six months for the use of jurisdictional service provided by the LEC or MTS provider.  Partial payments for current bills or for past due amounts shall first be credited to basic local exchange service, unless otherwise instructed by the customer.

As noted above, one condition necessary to obtain amortized payments is that the customer continues to pay all jurisdictional charges (i.e., minimum local exchange charges), as well as the past due amount being greater than twice the average monthly bill for the class of service the customer belongs to.  Given Mr. Kalavity’s failure to provide any historical data (despite repeated requests from this office), as well as his departure from the U S WEST system, there is absolutely no evidentiary basis upon which to order U S WEST to either reduce its arrearage or provide Mr. Kalavity a six-month period for amortization of past due bills.

B. Despite having the burden of proof, and despite repeated requests to provide basic facts underlying his complaint, particularly regarding improper billing, Mr. Kalavity declined to present any evidence. Accordingly, as a matter of law, this office has no choice but to dismiss the first part of Mr. Kalavity’s complaint.

IV. order

A. The Commission Orders That:

1. The complaint of Jerry F. Kalavity is dismissed for both the failure to establish a prima facie case as well as mootness.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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