Decision No. R98-936-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-262EG

in the matter of the application of public service company of colorado for an order to transfer certain assets from public Service company of colorado to nce communications, inc. pursuant to § 4-5-105, C.R.S.

interim order of
administrative law judge
ken f. kirkpatrick
modifying procedural schedule

Mailed Date:  September 18, 1998

I. statement

A. On September 16, 1998, Staff filed its Motion to Vacate Testimony Filing Dates.  As grounds for the motion Staff states that it has reached an agreement in principal with Applicant Public Service Company of Colorado (“Public Service”) concerning the issues in this proceeding.  Staff states that it and Public Service are currently drafting a stipulation setting forth the terms of the settlement to be filed and approved with the Commission.  Further, the Office of Consumer Counsel (“OCC”) a party to this proceeding, has indicated it will not join in the settlement and will not sign the stipulation.  Staff seeks to have the current date of September 18, 1998 for the filing of testimony of Staff and the OCC vacated.  Staff suggests that OCC objections to the settlement be submitted in writing by October 10, 1998.

B. A brief conference was held concerning this motion with counsel for all the parties on September 17, 1998.

C. The treatment of non-unanimous “stipulations” has not been consistent at this Commission.  A non-unanimous stipulation is really just an agreement between two or more parties to maintain a unified position, the terms of which are embodied in the settlement.  In this proceeding Staff and Public Service have agreed upon a position they will present to the Commission concerning this application.  However, the OCC as a full party has a right to oppose and offer alternatives.  The hearing scheduled for October 16, 1998
 will be conducted for the purposes of determining the application, not just whether or not to accept the non-unanimous stipulation.  Specifically, the OCC will be entitled to urge alternative treatment of the issues than that proposed by Staff and Public Service.  And Public Service and Staff are on notice that should the OCC’s evidence carry the day, the application may be decided in a fashion different than that suggested by the unified position of Staff and Public Service.

Bearing the above in mind, a revised schedule is in order.  Staff and Public Service shall file the stipulation with a summary of supporting testimony no later than October 1, 1998.  The OCC shall file a summary of its testimony in this application 

D. no later than October 9, 1998.  The hearing remains scheduled for October 16, 1998.

II. order

A. It Is Ordered That:

1. Staff’s Motion to Vacate Testimony Filing Dates is granted in part.  The hearing for purposes of determining this application will be conducted as scheduled on October 16, 1998.  The hearing set for October 15, 1998 is vacated.  Public Service Company of Colorado and Staff shall file their joint position in the form of a stipulation, with a summary of supporting testimony, no later than October 1, 1998.  The Office of Consumer Counsel shall file a summary of its testimony in this proceeding no later than October 9, 1998.

2. This Order shall be effective immediately.
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____________________

Bruce N. Smith

Director
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� The hearing date of October 15, 1998 is vacated as unnecessary.
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