Decision No. R98-929

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98R-270EG

in the matter of proposed amendments to the cost allocation rules for electric and gas utilities’ nonregulated services, 4 colorado code of regulations 723-47.

recommended decision of
administrative law judge
william j. fritzel
adopting rules

Mailed Date:  September 18, 1998

Appearances:

Steven H. Denman, Esq., Denver, Colorado, for UtiliCorp United Inc.;

Dudley Spiller, Esq., Denver, Colorado, for Public Service Company of Colorado;

Simon P. Lipstein, Assistant Attorney General for the Colorado Office of Consumer Counsel; and

Judith M. Matlock, Esq., Denver, Colorado.

I. statement

A. On June 19, 1998, the Commission mailed Notice of Proposed Rulemaking concerning proposed amendments to the Cost Allocation Rules for Electric and Gas Utilities’ Nonregulated Services, 4 Code of Colorado Regulations 723-47.

B. The Commission stated that the intent of the proposed rules was to require a regulated utility to make a conspicuous, clear, and concise disclosure in its advertising, marketing materials, proposals, contracts, and bills for non-regulated services when the utility’s name is used in connection with the provision of nonregulated goods and services.

C. The Commission scheduled this matter for hearing before an Administrative Law Judge on August 6, 1998.

D. On June 22, 1998, the Commission gave the Notice of Proposed Rulemaking to the Colorado Secretary of State and requested publication of the proposed rules in The Colorado Register.  

E. Written comments were filed by UtiliCorp United Inc. (“UtiliCorp”), Public Service Company of Colorado,(Public Service) and the Colorado Office of Consumer Counsel (“OCC”).  At the scheduled hearing, oral comments were received.

F. Pursuant to § 40-6-109, C.R.S., the record of this proceeding along with a written recommended decision are transmitted to the Commission.

II. findings of fact and conclusions of law

A. The purpose of the proposed rules is to require regulated public utilities offering nonregulated goods and services using its logo or name to disclose to prospective customers that such goods and services are not regulated by this Commission.  The disclosure to the customers shall be included in all advertising or marketing materials, proposals, contracts, and bills for the nonregulated goods and services.  The proposed rules establish additional requirements in this regard.

B. All of the commenting parties supported the proposed rules, however, some suggested modifications to the rules.

C. UtiliCorp proposed that a statement that the regulated utility will be able to recover the costs of compliance with these rules be added to the rules.  UtiliCorp states that there will be a cost associated with the requirements imposed on the utilities by the proposed rules.  UtiliCorp believes that there should be a specific provision for recovery added to the rules.  The OCC believes that it is not appropriate for the rules to provide recovery of costs attributable to compliance with the proposed rules.

D. The suggestion of UtiliCorp to incorporate in the rules a statement for the recovery of costs shall not be adopted.  Any costs associated with compliance of these proposed rules can be addressed by the Commission in a ratemaking proceeding.

E. UtiliCorp next comments that it, as well as other utilities, will need a period of time to comply with the disclosure requirements of the rules.  UtiliCorp points out that changes in the billing systems and marketing operations will be necessary to implement the disclosures.  UtiliCorp recommends that the rules contain a time certain for the implementation of the disclosures of 180 days after the effective date of the rules.

F. The OCC was not opposed to a reasonable time period for compliance.  It suggests that the time period should be 90 days.

G. The recommendation of UtiliCorp for a time period to comply is reasonable and will be adopted. A reasonable time period for compliance will be established at 120 days after the effective date of the rules.

H. It is found that the proposed rules attached to this decision and order should be adopted.  

I. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. order

A. The Commission Orders That:

1. The proposed amendments to the Cost Allocation Rules for Electric and Gas Utilities’ Nonregulated Services, 4 Code of Colorado Regulations 723-47 attached to this Decision are adopted.

2. The rules shall be effective 20 days after publication by the Secretary of State.

3. The opinion of the Attorney General of the State of Colorado shall be sought regarding the constitutionality and legality of the rules.

4. The Commission’s Director shall file with the Office of the Secretary of State for publication in The Colorado Register, a copy of the rules adopted by this Decision, and when obtained, a copy of the opinion of the Attorney General of the State of Colorado regarding the constitutionality and legality of these rules.  These rules shall be submitted by the Commission’s Director to the appropriate committee of reference of the Colorado General Assembly, if the General Assembly is in session at the time this Order becomes effective, or to the committee on legal services, if the General Assembly is not in session, for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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____________________

Bruce N. Smith

Director
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