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I. statement

A. This complaint was filed on August 5, 1998 by McLeodUSA Telecommunications Services, Inc. (“McLeodUSA”), against U S WEST Communications, Inc. (“U S WEST”).  The Commission issued its Order to Satisfy or Answer on August 11, 1998, and also set the matter for a hearing to be held on October 5, 1998.

B. On August 21, 1998, U S WEST filed its Motion to Dismiss.  U S WEST by this motion seeks to have the matter dismissed without hearing.  On September 4, 1998, McLeodUSA filed its Response in Opposition to the Motion to Dismiss.  For the reasons set forth below the motion should be denied.

C. In its motion U S WEST accurately summarizes the thrust of McLeodUSA’s complaint.

McLeodUSA’s complaint is in two parts:  (1) that U S WEST has refused to install and provide Centrex Management System (“CMS”) in three central offices, i.e., Colorado Springs-Stratmoor, Colorado Springs-Gatehouse, and Lafayette-Louisville and consequently, McLeodUSA's ability to resell that product to its customers is hindered, and (2) that in the central offices where U S WEST does offer CMS, it is limited to use of one of the options available with CMS, i.e., “priority service” to twenty (20) priority changes per central office per day.

D. U S WEST generally states that this Commission has no jurisdiction over Centrex since it is a so called “Part 4” service, namely, a service designated to be regulated pursuant to Part 4 of Title 15 of Article 40 of the Colorado Revised Statutes.  Specifically, § 40-15-401, C.R.S., provides as follows:

The following products, services, and providers are exempt from regulation under this article or under the “Public Utilities Law” of the State of Colorado: 

.

.

.

(f) Centron and Centron like services; ...

U S WEST notes that McLeodUSA’s complaint incorrectly cites to various sheets of U S WEST’s exchange and network services tariff when in fact the citations are to the U S WEST catalog.

E. U S WEST also sets forth numerous factual claims.
  However, the factual matters cannot be considered in a Motion to Dismiss absent any affidavit or verification.  U S WEST’s motion essentially states that because Centrex and related products are deregulated, this Commission has no jurisdiction to entertain complaints such as McLeodUSA’s.

F. McLeodUSA in its response points specifically to § 40-15-404, C.R.S.  That provision provides in its entirety as follows:

In the event of a dispute between providers of telecommunications services or products deregulated pursuant to this Part 4 concerning the terms, conditions, quality, or compensation for the interconnection or access of lines or facilities between providers, any such provider may apply to the Commission for resolution of such dispute.  After notice and hearing, the Commission shall enter its decision resolving any such interconnection or access dispute.

In addition, McLeodUSA notes that this Commission has adopted rules for the resale of telecommunications exchange services, 4 Code of Colorado Regulations 723-40.  Rule 3.3.1 requires providers such as U S WEST to offer the operational support necessary to enable a reseller to provide the reseller’s end users the same quality of service which is available to U S WEST’s end users.  McLeodUSA suggests that the allegations in this complaint sufficiently allege a violation of that requirement, and the Commission can hear complaints to enforce its own rules.

G. Finally, McLeodUSA notes that the Telecommunications Act of 1996 (“1996 Act”) imposes a duty on U S WEST not to prohibit and not to impose unreasonable or discriminatory conditions or limitations on the resale of telecommunications services at § 251(c)(4).  McLeodUSA suggests that this Commission has the duty to entertain claims of violations of that provision of the 1996 Act, and it states that it has made such claims.

H. The Administrative Law Judge (“ALJ”) is in substantial agreement with McLeodUSA.  All three of the primary sources cited above, namely, the specific Colorado statutory provision; this Commission’s rule concerning resale; and the 1996 Act
 provide a source of jurisdiction for this Commission to adjudicate the claims of McLeodUSA in this proceeding.  Therefore the Motion to Dismiss should be denied.

I. On August 18, 1998, McLeodUSA had filed a request to change the hearing date from October 5, 1998 to October 7, 1998.  No objection was noted by U S WEST, and the request should be granted in part.  The Commission has a strong policy of encouraging and facilitating negotiated settlements to contested matters.  Therefore the parties shall appear at the Commission on October 7, 1998 for a settlement conference before a settlement ALJ.

II. order

A. It Is Ordered That:

1. The Motion to Dismiss filed August 21, 1998 by U S WEST Communications, Inc., is denied.

2. U S WEST Communications, Inc., shall file an answer within ten days of the effective date of this Order.  All other procedural filing requirements are stayed.

3. The parties shall appear at the Commission on October 7, 1998 at 9:00 a.m. for a settlement conference before a settlement Administrative Law Judge.

4. This Order shall be effective immediately.
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� Generally, U S WEST’s deregulated services are listed in its catalog.  The catalog has a look and format similar to tariffs, but it is not a tariff filed with this Commission under the Public Utilities Law.


� See generally page 5 of the motion.


� In Decision No. C96-1307 this Commission exerted jurisdiction over Centrex based in part on the 1996 Act.
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