Decision No. R98-887

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-274CP

in the matter of the application of rachel s. de alba-von rivenburgh, doing business as cadillac cab co. for an order of the commission authorizing a waiver of rule 25.5 (age of vehicles), of the commission's rules, regulations and civil penalties governing common carriers of passengers by motor vehicle for hire, 4 ccr 723-31.  The requested waiver pertains to vehicles operated under certificate of public convenience and necessity puc no. 53589 and is requested for a one-year period of time.

recommended decision of
Administrative Law Judge
ken f. kirkpatrick
granting waiver

Mailed Date:  September 9, 1998

Appearances:

Rachel Von Rivenburgh, Longmont, Colorado, Pro Se.

I. statement

A. This application was filed on May 21, 1998, and the Commission gave notice of it on June 22, 1998.  By Order and Notice dated August 4, 1998, the matter was set for a hearing to be held on September 8, 1998 in a Commission hearing room in Denver, Colorado.

B. At the assigned place and time the undersigned called the matter for hearing.  At the conclusion of the hearing the undersigned indicated that he would grant a waiver, subject to certain conditions.

II. findings and conclusions

A. Applicant Rachel Von Rivenburgh, doing business as Cadillac Cab Company operates as a common carrier of passengers under Certificate of Public Convenience and Necessity PUC No. 53589 issued by this Commission.  Generally, that certificate authorizes the transportation of passengers and their baggage in taxicab service between all points within an eight-mile radius of the intersection of U.S. Highway 287 and Colorado Highway 119 in Longmont, Colorado.

B. As Applicant’s name indicates, it operates two Cadillacs as taxicabs.  Both Cadillacs are 1986 Sedan DeVilles.  Both vehicles are in excellent physical condition.  The paint is not faded, and there is no rust or chipping on either vehicle.  With the exception of one small dent on the white vehicle, scheduled to be fixed the week of hearing, there are no dents or body damage on either vehicle.  The interior of the vehicles is clean, free from offensive odors, with no tears, cracks, or major stains upon the upholstery, headliners, or carpeting.  The lone exception is an oil-stained floor mat.  Both cars are in sound mechanical condition.

C. Applicant seeks a one-year waiver of the Commission rule concerning age of vehicles to allow it to transition to newer vehicles of different body types.  Applicant has been arranging financing and anticipates having substitute vehicles on the streets within six months, but would like to use the current vehicles as primary vehicles for those six months, and use them for an additional six months afterwards as back-up vehicles.

D. Applicant is the primary taxicab company transporting passengers point-to-point within Longmont, although other carriers are certificated to serve that area.  However, those other carriers, based in Denver, do not actively seek out or serve the Longmont area.

E. As a common carrier of passengers by motor vehicle, the Applicant is subject to Rule 25.5 of this Commission’s Rules, Regulations, and Civil Penalties Governing Common Carriers of Passengers, 4 Code of Colorado Regulations 723-31.  That rule provides as follows:

Taxicab vehicles shall be no older than six model years as of July 1 on each year.  For the purposes of this rule, model years shall be counted from the present calendar year and shall include the present calendar year and the five previous calendar years. . . .  

Vehicles that are older than six model years but not more than ten model years, may be exempted from this rule.  To qualify for the exemption, the vehicle, at the time of its periodic inspection, must be in outstanding physical condition in the opinion of the Commission’s Safety Inspector.  The Commission’s Safety Inspectors shall use the following general guidelines in determining if a vehicle is in outstanding physical condition:

25.5.1 The body of the vehicle has a good, unfaded paint job, and is devoid of dents, rust, missing or broken chrome, and broken or cracked lenses or glass;

25.5.2 The interior of the vehicle is clean, free of offensive odors, and has no tears, cracks, or major stains upon the upholstery, headliner, and carpeting; and

25.5.3 It is in sound mechanical condition with no safety defects.

F. Applicant’s vehicles are older than ten years and do not fit within Rule 25.5.  However, Rule 29 of the Common Carrier Rules provides as follows:

Rule Exemption:  In case of hardship, a carrier may file a written application for relief from Rules 723-31-1 through 723-31-28, stating the grounds for relief, and the Commission may either grant the application or set the matter for hearing.

Applicant serves a small market with two vehicles, and is seeking to transition away from the current fleet to vehicles that comply with the Commission’s rules.  Mandating strict compliance with the Commission’s rules would have a deleterious effect on the financial situation of the Applicant and could result in service to the public being reduced.  Granting the waiver would be in the public interest since it would allow for continued service in good quality, although older, vehicles.  Therefore the request for waiver should be granted, subject to certain conditions.

G. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. order

A. The Commission Orders That:

1. Applicant Rachel Von Rivenburgh, Longmont, Colorado, doing business as Cadillac Cab Company is granted a waiver of 4 Code of Colorado Regulations 723-31-25.5 for a period of one year.  This Order is conditioned on the Applicant obtaining new vehicles to be used as primary vehicles in the fleet within six months.  This waiver is also conditioned upon replacing the oil-stained floor mat in the gray Cadillac.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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