Decision No. R98-884-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-319T

in the matter of petition by e(spire communications, inc. and acsi local switched services for arbitration of an amendment of an interconnection agreement with u s west communications, inc. pursuant to section 252(b) of the telecommunicaitons act of 1996.

interim order of
Administrative Law Judge
ken f. kirkpatrick
clarifying decision no. r98-829-i

Mailed Date:  September 4, 1998

I. statement

A. On August 14, 1998, the Petitioners E(Spire Communications, Inc., and ACSI Local Switched Services, Inc., filed their Motion for Summary Decision and for Arbitration Schedule.  By this motion Petitioners sought a summary ruling concerning certain obligations of U S WEST Communications, Inc. (“U S WEST”), under the Telecommunications Act of 1996 (“1996 Act”).  U S WEST filed a response to the motion on August 24, 1998.  By Decision No. R98-829-I, August 28, 1998, the motion was granted in part and denied in part.

B. On September 3, 1998, the Petitioners filed their Motion for Expedited Clarification of Interim Order.  By this motion the Petitioners seek clarification of the interim order to get proper guidance to the parties as to precisely what issues were resolved by the interim order.

C. Response time to the motion will be waived.

D. The Petitioners state that they were requesting a summary ruling that U S WEST must negotiate and arbitrate the rates, terms, and conditions of a frame relay interconnection agreement between the two parties subject to the obligations of § 251(c)(2) of the 1996 Act.  The Petitioners claim that the Federal Communications Commission (“FCC”) has determined this issue in a recent order in FCC 98-188 (“706 Order”).  The Administrative Law Judge (“ALJ”) does not read the 706 Order as broadly as do the Petitioners, and agrees with U S WEST that it does not decide the issue presented in this proceeding.  Therefore the ALJ cannot grant summary relief requested by the Petitioners, and the question of whether U S WEST is obligated to negotiate and arbitrate subject to the obligations of § 251(c)(2) of the 1996 Act remains an issue to be determined in this arbitration.

E. The Petitioners also state that their Motion for Summary Decision sought a summary decision that under § 251(c)(4) of the 1996 Act, U S WEST must sell frame relay service to each buyer for purposes of resale at a wholesale discount off the retail rate.  The Petitioners further state, “The interim order stated that E.Spire’s motion was granted on this point as well...”  See Motion for Expedited Clarification at paragraph 3.  However, a review of Decision No. R98-829-I does not reveal such a ruling, although the order could have been more explicit.  The ALJ explicitly states in this order that the question of whether U S WEST must sell for resale at a wholesale discount the service which the Petitioners are seeking is an issue in this proceeding.  Further, if that issue is decided in the affirmative, then the amount of the discount is also an issue.

II. Order

A. It Is Ordered That:

1. Decision No. R98-829-I is clarified as set forth above.

2. This Order shall be effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
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____________________

Bruce N. Smith

Director
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� Responses are unnecessary since the request is for clarification and not for other relief.
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