Decision No. R98-858

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-248CP

in the matter of the application of schafer-schonewill & associates, inc. dba englewood express, 329 south ivy street, denver, co 80224 for an order of the commission authorizing the sale of all issued and outstanding capital stock in schafer-schonewill & associates, inc. doing business as englewood express, 329 south ivy street, denver, colorado 80224, record owner and operator of puc no. 52940, from nuredin mohamed, 329 south ivy street, denver, colorado, 80224 and abrahim bahrie, 20890 east 45th avenue, denver, colorado, 80249 to khalil laleh, p.o. box 5198, englewood, colorado.

recommended decision of
Administrative Law Judge
ken f. kirkpatrick
(1) denying intervention; and
(2) granting application

Mailed Date:  September 1, 1998

I. statement

A. This application was filed on May 14, 1998, and the Commission gave notice of it on June 8, 1998.  A request to intervene was filed by Ani Ebong on June 16, 1998; by Hashim Sadaqat on July 2, 1998; by Ali Sadeghi on June 17, 1998; by Nageeb Butt on July 7, 1998; by Lavon Bustark, Huseyn Yilmaz, and Saban Turhan on July 8, 1998; by Tahir Reza Chaudhry on July 8, 1998; and by Airport Boulevard Company, Inc. (“ABC”), on June 30, 1998.

B. By Decision No. R98-727, July 28, 1998, all of the interventions except that of ABC were dismissed.  On August 26, 1998, ABC withdrew its intervention.

C. On August 25, 1998, Hashim M. Sadaqat filed his Petition for Permissive Intervention; Notice of Execution Lien; Motion for Continuance of Hearing Date; Motion to Shorten Response Period; and Motion for Oral Argument.  A response to these pleadings of Sadaqat was filed by Transferee Khalil Laleh on August 27, 1998.

D. Sadaqat alleges as grounds for intervention that he has a judgment issued by the Denver County Court in Case No. P69401 against Transferor Abrahim Bahrie which totals approximately $7,642.  This is the same judgment which Sadaqat alleged as grounds for his intervention which was dismissed by Decision No. R98-727.  Sadaqat did not file exceptions to Decision No. R98-727.  However, subsequent to the issuance of that decision, Sadaqat obtained a writ of execution directing the Denver Sheriff’s Department to seize and take into its possession any stock held by Bahrie which is the subject of this transfer proceeding.  Sadaqat further notes that upon delivery of the writ to the Denver Sheriff’s Office an execution lien attached to all personal property of Bahrie, including the stock which is the subject to this proceeding.  Therefore any purported transfer of the stock is subject to the execution lien.  Sadaqat claims that this gives him an interest in the subject matter of this proceeding sufficient to support intervention.  He claims that any purported transfer of the stock will be subject to Sadaqat’s execution lien, and it appears that the Transferors cannot deliver stock free of liens as is required by the sales contract.

E. Transferee Laleh opposes the request to intervene of Sadaqat.  Laleh notes that these are essentially the same arguments that were raised and rejected in Decision No. R98-727, except that an execution lien has now been obtained.  Laleh notes that the Administrative Law Judge (“ALJ”) has indicated that Commission transfer proceedings are not collection actions, and that any debts which are legitimate will survive the transfer of the stock.  That is, if either of the Transferors owe money to an individual that debt will remain; if the corporation owes a debt to an individual that debt will remain.

F. The existence of the execution lien does not change Sadaqat’s interest sufficiently to support his intervention in this proceeding.  By virtue of obtaining a lien Sadaqat is protected whether the stock is transferred or not.  Sadaqat simply has to foreclose on his lien and his interest will be satisfied.  That is a normal process to be handled by the judicial system, not by this Commission’s transfer proceedings.  Therefore the Petition for Permissive Intervention should be denied.

G. The matter is now uncontested.  On August 27, 1998, Applicants filed an affidavit in support of this application.  A review of the affidavit, as well as the file in this proceeding, indicates that the Transferee will engage in bona fide common carrier operations.  Indeed, Transferee has been a minority stockholder and will now be a majority stockholder in the ongoing operation.  Transferor has been engaged in bona fide common carrier operations under their certificate, as indicated by the annual report.  Neither the certificate nor any part has been abandoned or allowed to become dormant.  All rights to the stock held by the Transferors is being transferred.  The transfer will not result in the common control or ownership of any duplicating or overlapping operating rights.  The Transferee is fit, financially, and otherwise.  Therefore this application should be granted.

H. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. order

A. The Commission Orders That:

1. Docket No. 98A-248CP, being an application to authorize the transfer of stock of Schafer-Schonewill and Associates, Inc., doing business as Englewood Express held by Nuredin Mohamad and Abrahim Bahrie to Khalil Laleh is granted.  Transferors are authorized to transfer to the Transferee the stock as set forth in the application.

2. The Petition for Permissive Intervention filed August 25, 1998 by Hashim M. Sadaqat is denied.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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