Decision No. R98-829-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-319T

in the matter of petition by e(spire communications, inc. and acsi local switched services for arbitration of an amendment of an interconnection agreement with u s west communications, inc. pursuant to section 252(b) of the telecommunications act of 1996.

interim order of
Administrative Law Judge
ken f. kirkpatrick
setting procedural schedule

Mailed Date:  August 28, 1998

I. statement

A. This proceeding was instituted by the filing of a Petition for Arbitration pursuant to the Telecommunications Act of 1996 (“1996 Act”).  Under the 1996 Act the Commission must make a determination in this proceeding no later than November 4, 1998, nine months after U S WEST Communications, Inc. (“U S WEST”), received a request for negotiation.

B. The petition was filed on July 14, 1998.  U S WEST filed a Response on August 10, 1998.  On August 14, 1998, the Petitioners E(Spire Communications, Inc., and ACSI Local Switched Services, Inc., filed their Motion for Summary Decision and for Arbitration Schedule.  U S WEST filed a Response to the motion on August 24, 1998.  For the reasons set forth below the motion is granted in part and denied part, and an arbitration schedule is established.

C. By their Motion for Summary Decision, the Petitioners claim that a recent order of the Federal Communications Commission in Docket No. 98A-188T (“706 Order”) effectively rejects many arguments made by U S WEST in its Response in this proceeding and thus summary decision from this Commission is appropriate. The Petitioners seek a summary decision that U S WEST must negotiate frame relay interconnection.  The Petitioners then propose a procedural schedule which they feel will allow for substantive discussions to take place pending the arbitration.

D. U S WEST in its Response suggests that the Petitioners are giving an overbroad reading to the 706 Order.  U S WEST concedes that it does have an obligation to negotiate and arbitrate the terms and conditions of an interconnection with Petitioners.  U S WEST claims that the issue of whether Petitioners are entitled to purchase frame relay service from U S WEST at a wholesale discount is an unresolved issue.

E. The Motion for Summary Decision is granted in that it is found and concluded that U S WEST does have an obligation to participate in this arbitration proceeding concerning the terms and conditions of interconnection with the Petitioners, and to arbitrate that the issue of whether or not U S WEST must sell frame relay service at a wholesale discount.  U S WEST also has an obligation to negotiate these matters.  The rest of the Motion for Summary Decision is denied.

F. Due to the tight timeframes provided for under the 1996 Act, an expedited procedural schedule somewhat different from that proposed by the Petitioners is set forth below.  The procedural schedule follows the outline of past Commission arbitrations.  There is very little leeway and thus only for extraordinary circumstances can a change from this schedule be accommodated.

G. In addition to the normal prefiling of testimony, the parties are ordered below to file a list of contested issues.  This list of contested issues, which shall only include issues that were raised either in the petition or the response, shall include a statement of the parties’ positions and the specific relief requested by the filing party.  Each issue which have been resolved should not appear in this filing.  The arbitration proceeding will be limited to the issues contained in the filing.

H. The Commission encourages the parties to continue negotiations while the arbitration is pending.

II. order

A. It Is Ordered That:

1. The Motion for Summary Decision and for Arbitration Schedule filed August 14, 1998 by the Petitioners E(Spire Communications, Inc., ACSI Local Switched Services, Inc., is granted in part as follows. U S WEST Communications, Inc., must negotiate and arbitrate the terms and conditions of an interconnection with the Petitioners.  In addition, U S WEST Communications, Inc., must negotiate and arbitrate the issue of whether or not frame relay service must be sold to the Petitioners at a discount.  In all other respects the Motion for Summary Decision is denied.

2. The Petitioners shall file their testimony in question-and-answer format no later than September 18, 1998.  U S WEST Communications, Inc., shall file its testimony in question-and-answer format no later than September 25, 1998.

3. E(Spire Communications, Inc., ACSI Local Switched Services, Inc., and U S WEST Communications, Inc., shall file a list of disputed issues by September 30, 1998. The list of issues shall contain each party’s position on the issue and shall also contain the specific relief requested by the filing party on that issue.  The arbitration will be held as follows:

DATES:
October 7 and 8, 1998

TIME:
9:00 a.m.

PLACE:
Commission Hearing Room
 

1580 Logan Street, OL2
 

Denver, Colorado

4. This Order shall be effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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