Decision No. R98-810

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97C-432T

regarding the investigation of:  (1) u s west’s interconnection mediated access system for compliance with the telecommunications act of 1996, the fcc’s first report and order, and pertinent commission directives related thereto; (2) whether the commission should order the implementation on or before december 31, 1997, of an electronic data interchange system or other available long-term solutions for access to u s west’s operations support systems.

recommended decision of
Administrative Law Judge
william j. fritzel
accepting revised stipulation
and settlement agreement

Mailed Date:  August 25, 1998

I. statement, findings, and conclusions

A. By Decision No. C97-1000 (mailed on September 30, 1997), the Commission issued an Order to Show Cause and Notice of Hearing to U S WEST Communications, Inc. (“U S WEST”), to:  (1) determine whether its Interconnection Mediated Access (“IMA”), complies with the Telecommunications Act of 1996, the Federal Communications Commission’s First Report and Order, and Commission directives; and (2) whether the Commission should order U S WEST to implement on or before December 31, 1997, an electronic data interchange system (“EDI”), or other long term solution for access to U S WEST’s operation support systems (“OSS”).  IMA and EDI are gateways that would allow Competitive Local Exchange Carriers (“CLECs”) access to U S WEST’s internal OSS.

B. The Commission, in its order, referred the matter to an Administrative Law Judge.

C. Interventions as a matter of right were filed by MCI Telecommunications Corporation and MCImetro Access Transmission Services, Inc. (“MCI”), AT&T Communications of the Mountain States, Inc. (“AT&T”), TCG Colorado (“TCG”), and the Colorado Office of Consumer Counsel (“OCC”).  Petitions to Intervene were filed by Sprint Communications Company, L.P. (“Sprint”), ICG Telecom Group, Inc. (“ICG”), Frontier Local Services, Inc., McLeodUSA Telecommunications Services, Inc. (“McLeod”), and the Telecommunications Reseller Association.  The Petitions for Intervention were granted.

D. Several prehearing conferences were held and numerous motions were ruled upon.  The hearing was initially scheduled for October 27, 29, and 30, 1997.

E. By Decision No. C97-1109 (mailed October 24, 1997), the Commission, upon motion of U S WEST, vacated the October hearing dates and directed that the matter be heard in November 1997.  The hearing was rescheduled for November 17, 19, and 20, 1997.

F. By Decision No. C97-1203 (mailed on November 14, 1997), the Commission entered an order vacating the scheduled November hearing dates for the reason that U S WEST filed a Motion for Temporary Restraining Order and Preliminary Injunction in the United States District Court.  The hearing was continued until the matter was resolved in the federal court.

G. The U.S. District Court denied the Motion for Temporary Restraining Order and Preliminary Injunction.  The hearing then was rescheduled for January 6, 7, 8, and 9, 1998.

H. These hearing dates were vacated at the request of the Staff of the Colorado Public Utilities Commission (“Staff”).  The hearing was rescheduled.

I. The case proceeded to hearing on January 26 through 30, 1998, March 2 through 5, 1998.  Appearances were entered on behalf of U S WEST, McLeod, ICG, MCI, AT&T, TCG, Sprint, OCC, and Staff.  Testimony was received from witnesses and numerous exhibits were marked for identification and admitted into evidence.

J. At the conclusion of the hearing, the parties stated that they were involved in settlement negotiations.  The parties were given until March 19, 1998 to notify the Commission whether a settlement had been reached.  If no settlement was reached, the parties were ordered to file briefs no later than April 24, 1998.

K. The parties requested various extensions on the dead-lines. The extensions were granted.

L. On June 15, 1998, U S WEST and Staff filed a Stipulation and Settlement Agreement.

M. On July 14, 1998, U S WEST and Staff filed a Revised Stipulation and Settlement Agreement.

N. On July 22, 1998, the OCC filed a Response to the Stipulation and Settlement Agreement.

O. On July 22, 1998, AT&T, MCI, TCG, McLeod, and Sprint filed a Joint Objection to the Settlement Agreement.

P. On July 29, 1998, U S WEST filed a Motion for Leave to File Reply to Joint Objection of AT&T et al., for Waiver of Response Time and Expedited Ruling.

Q. On July 31, 1998, AT&T, MCI, McLeod, TCG, and Sprint filed a Response Objecting to the motion.  The motion of U S WEST was orally denied on August 6, 1998.

R. On August 7, 1998, Staff filed a Response to the joint objection to the proposed stipulation.
S. On August 11, 1998, AT&T, MCI, McLeod, TCG, and Sprint filed a Motion to Strike the Response of Staff.

T. The Motion to Strike Staff’s Response is granted.  Rule 22 of the Commission’s Rules of Practice and Procedure 4 CCR 723-1 does not allow the response and Staff has failed to assert sufficient justification for waiver of the rule.

U. On July 14, 1998, U S WEST and Staff filed a Joint Motion to Accept Revised Stipulation and Settlement Agreement.  U S WEST and Staff request that in lieu of a decision on the merits of this case, the Commission approve the Revised Stipulation and Settlement Agreement.

V. The Revised Stipulation and Settlement Agreement recognizes that U S WEST has implemented, and is in the process, of adding functionalities to its OSS gateways, IMA and EDI. IMA  is a webbased human to machine interface and EDI, a machine to machine interface.  These gateways provide OSS interfaces to permit CLECs to compete in the Colorado local exchange telecommunications market.  The stipulation provides a timetable for the addition of necessary functions to U S West’s gateways to enable CLECs to access U S WEST’s OSS.  In addition, the revised stipulation and agreement provides for incentives for U S WEST to fully implement and test IMA and EDI in order to allow CLECs the ability to provide local exchange service by resale and the use of unbundled network elements at the earliest possible time. The revised agreement also has reporting requirements.

W. On July 22, 1998, OCC filed a Response to the Revised Stipulation and Settlement Agreement.  The OCC supports the Revised Stipulation and Settlement Agreement and it believes that the Commission should approve the Agreement.  The OCC requests that the Commission keep this docket open for the purpose of monitoring the compliance by U S WEST with the terms of the Revised Stipulation and Settlement Agreement.  The OCC also believes that the Commission should specifically state in any order approving the revised Stipulation and Agreement that the incentives provided for in the Agreement are not exclusive remedies if there is a breach of the Agreement.

X. On July 22, 1998, AT&T, MCI, TCG, McLeod, and Sprint filed a joint objection to the proposed revised stipulation and settlement agreement.  The objecting CLECs are critical of the Revised Stipulation and Agreement for a variety of reasons.  The CLECs believe that although the timetable in the Agreement for completion of functionalities in U S West’s EDI interface is appropriate, the Agreement does not accomplish the purposes for which this docket was created, nor the Commission’s desire to implement competition in the Colorado local exchange market.  The objecting CLECs believe that the Agreement does not provide adequate incentives, does not provide for parity, lacks provisions for unbundled network element platform, and other functionalities.  The objecting CLECs believe that the Agreement is not adequate to insure local exchange competition.

Y. It is found and concluded that the revised Stipulation and Settlement Agreement, attached to, and made a part of this Decision and Order, should be accepted and approved.  It is further found that the Revised Stipulation and Settlement Agreement is in the public interest.  The Agreement provides a timetable for the implementation of necessary functionalities to allow CLECS access to U S WEST OSS gateways in order to ensure meaningful local exchange competition in Colorado.  In addition, the Agreement provides for sufficient incentives for U S WEST to continue addition, improvement, and testing of its IMA and EDI gateways.  The Revised Stipulation and Agreement further hastens the objectives of achieving competitive local exchange in Colorado.  Some of the concerns cited by the objecting CLECs such as parity and unbundled network element platform are being addressed in pending Commission dockets.  Overall, the Revised Stipulation and Settlement Agreement is in the public interest since it avoids further protracted, costly litigation and furthers the objectives of this Commission to implement local exchange competition in Colorado.  The suggestion of the OCC to keep this docket open for the purpose of receiving progress reports on the implementation of the Revised Stipulation is adopted.  The Suggestion of OCC that the Commission state that the incentives provided for in the Agreement are not exclusive remedies upon a breach will not be adopted. 

Z. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. order

A. The Commission Orders That:

1. The Revised Stipulation and Settlement Agreement filed on July 14, 1998 by U S WEST Communications, Inc., and Staff of the Colorado Public Utilities Commission, attached to and made a part of this Decision, is accepted and approved.

2. Docket No. 97C-432T shall remain open to receive progress, status, testing, compliance, and exception reports.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
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____________________

Bruce N. Smith

Director
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