Decision No. R98-760-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-220CP

in the matter of the application of valera lea holtorf d/b/a dashabout shuttle company &/or roadrunner express, buffalo springs ranch, akron, co, 80720, for a certificate of public convenience and necessity authorizing an extension of operations under puc no. 14167.

interim order of
Administrative Law Judge
ken f. kirkpatrick
(1) dismissing intervention;
and (2) rejecting stipulation;
(3) vacating hearing; and
(4) allowing additional time
for support letters

Mailed Date:  August 7, 1998

I. statement

A. This application was filed on May 11, 1998 and the Com-mission gave notice of it on May 26, 1998.  The application as noticed is as follows:

For a certificate of public convenience and neces-sity authorizing an extension of operations under PUC No. 14167 to include the transportation of

passengers and their baggage, on schedule and in taxi service,

between all points in Logan County, State of Colorado, and between said points, on the one hand, and, on the other hand,

 
(1) All points in the Counties of Phillips, Sedgwick, Washington, Yuma, and Morgan, State of Colorado; and 

 
(2)
All points within a 55-mile radius of the intersection of Colfax Avenue and Broadway in Denver, Colorado.

Interventions were filed by Yellow Transportation, LLC, doing business as Denver Taxi, LLC, Boulder Taxi, LLC, Denver Shuttle, LLC, Shuttle Associates, LLC, and Boulder Shuttle, LLC (collec-tively “Yellow Transportation”) on June 1, 1998; and by Golden West Commuter, LLC (“Golden West”) on June 1, 1998.

B. Golden West intervened on the basis of its Certificate of Public Convenience and Necessity PUC No. 14314 which generally authorizes the transportation of passengers and their baggage between points in the western Denver metropolitan area and Denver International Airport.  There is no overlap between the authority possessed by Golden West and the authority as noticed in this application.
  Therefore the Administrative Law  Judge on his own motion will dismiss the intervention of Golden West.  As such the Motion to Dismiss Application filed by Golden West on July 31, 1998 is moot and as such is denied.

C. On August 4, 1998, Yellow Transportation and Applicant Valera Lea Holtorf, doing business as Dashabout Shuttle Company and/or Roadrunner Express (“Dashabout”) filed their Stipulation Regarding Scope of Permanent Authority Extension.  By this stipu-lation Yellow Transportation and Applicant seek to stipulate that the application is for a specific authority which will cause Yellow Transportation to withdraw its intervention.  The stipula-tion discusses the requested taxi service and requested scheduled service separately.

D. The statement concerning taxi service is essentially a restatement of what was noticed.  However, the stipulation adds two restrictions.  The first restriction is against the provision of taxi service between any points, including Denver Interna-tional Airport, within a 55-mile radius of the intersection of Colfax Avenue and Broadway, Denver, Colorado.  This restriction is inappropriate because it goes beyond the scope of the notice.
  The Commission does not add restrictions to an authority which go beyond the scope of the notice or the granting portion of the authority since it adds only confusion.  

E. The second restriction is against having an office of any type whatsoever within a 16-mile radius of Colfax Avenue and Broadway in Denver, Colorado.  Office restrictions, while util-ized in the past, have not been favored for many years and are generally rejected as against public policy.  This order does the same.

F. Concerning the scheduled service, the stipulation con-tains an Exhibit B which purports to express the intent of the Applicant concerning this application, and indicates that Yellow Transportation would have no objection.  However, this statement of scheduled service is also objectionable in that it goes far beyond the scope of the notice in this application.  The notice of the application, as set forth above, is only between points in Logan County and between those points, on one hand, and either:  (1) points in a five-county area; or (2) points within a 55-mile radius of Colfax and Broadway.  The stipulation goes far beyond this in what it suggests Applicant is seeking and what Yellow Transportation could accept.  Applicant is limited by the notice and cannot go beyond that.  In addition, the statement concerning scheduled service contains an office limitation which is objec-tionable.

G. For the foregoing reasons the stipulation filed August 4, 1998 is rejected.

H. On August 6, 1998, Yellow Transportation and Applicant filed their Revised Stipulation Regarding Scope of Permanent Authority Extension (“Revised Stipulation”).  By this revised stipulation Yellow Transportation and the Applicant seek to stip-ulate to a request for authority which Yellow Transportation does not oppose.  The application concerns both taxi service and scheduled service.  The two types of service are discussed sepa-rately.

I. Concerning taxi service, Yellow Transportation and Dashabout agree that the Commission may grant the taxi service sought originally in the application and that Yellow Transporta-tion does not oppose such a grant.

J. Concerning the scheduled service, the Revised Stipula-tion suggests that the application be amended to request the fol-lowing:

Transportation of passengers and their baggage, on schedule, in limousine service, 

between all points in Logan County, State of Colorado, and between said points, on the one hand, and on the other hand,

 
(1)
All points in the Counties of Phillips, Sedgwick, Washington, Yuma, and Morgan, State of Colo-rado; and

 
(2)
All points within a 55-mile radius of the intersection of Colfax Avenue and Broadway in Denver, Colorado.

The revised stipulation suggests that the following restrictions be added:

RESTRICTIONS:

1. Restricted to passengers for whom scheduled service originates or terminates at points in Logan County, State of Colorado.  Scheduled service for passengers which originates and terminates within a 55-mile radius of Colfax Avenue and Broadway in Denver, Colorado, is prohibited.

2. Restricted to the use of vehicles with a passenger capacity of 12 persons or less.

3. Restricted to providing service at and to points listed in the carrier’s schedules filed with the Commission.

K. Restrictions 2 and 3 are restrictive in nature, admin-istratively enforceable, and they are accepted.  However, as noted previously,  Restriction 1 is redundant in that it purports to restrict out service which is not granted by the certificate.  The authority sought in this application does not include author-ity to transport passengers point-to-point within a 55-mile radius of the intersection of Colfax Avenue and Broadway in Denver, Colorado.  Therefore there is no need to restrict against such service.  Restricting against such service could carry a negative implication for other, similarly-worded authorities in existence that somehow those authorities, which do not contain the extraneous restriction, somehow contain a grant of additional authority in similar circumstances.  Thus the Commission does not add restrictions which are unnecessary and go beyond the scope of granting portions of the certificate.

L.
However, it is clear that Yellow Transportation does not oppose this application for authority as noticed, provided that Restrictions 2 and 3 are accepted.  Therefore its interven-tion will be dismissed, and the application will proceed in its amended form.


M.
The matter is now uncontested.  However, a review of the file indicates no support for the scheduled service which is being sought.  Applicant shall have 30 days from the effective date of this order to supply a representative number of support letters indicating a public need for the proposed scheduled serv-ice.  The hearing will be vacated.

II. order

A. It Is Ordered That:

1. The intervention of Golden West, LLC is dismissed.  The Motion to Dismiss filed July 31, 1998 is denied.

2. The Stipulation Regarding Scope of Permanent Authority Extension filed August 4, 1998 is rejected.

3. This application is amended.  The application in its amended form is as follows:

I.
Transportation of

passengers and their baggage, in taxi service, 

between all points in Logan County, State of Colo-rado, and between said points, on the one hand, and on the other hand, 

(1)
All points in the Counties of Phillips, Sedwick, Washington, Yuma, and Morgan, State of Colorado; and

(2)
All points within a 55-mile radius of the intersection of Colfax Avenue and Broadway, in Denver, Colorado.

II.
Transportation of


Passengers and their baggage, on schedule, in lim-ousine service, 


Between all points in Logan County, State of Colo-rado, and between said points, on the one hand, and on the other hand:



(1)
All points in the Counties of Phillips, Sedwick, Washington, Yuma, and Morgan, State of Colorado; and



(2)
All points within a 55-mile radius of the intersection of Colfax Avenue and Broadway in Denver, Colorado.

RESTRICTION:

Part II of this application is restricted to the use of vehicle with a passenger capacity of 12 persons or less.  Part II of this application is restricted to providing service at and to points listed in the car-rier’s schedules filed with the Commission.

4. The intervention of Yellow Transportation, LLC, doing business as Denver Taxi, LLC, Boulder Taxi, LLC, Denver Shuttle, LLC, Shuttle Associates, LLC, and Boulder Shuttle, LLC is dismissed.

5. The hearing in this matter scheduled for August 12, 1988 is vacated.

6. Applicant shall have 30 days from the effective date of this Order to submit support letters indicating a public need for the scheduled service portion of this application.

7. This Order shall be effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEN F. KIRKPATRICK
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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� While the application itself was slightly less clear, the notice governs what can be granted in this application, and the notice does not cover or overlap any authority held by Golden West.  Indeed, the Commission reached the same result in the temporary authority application in this proceeding, which sought identical authority.


� The Commission pointed this out in its decision on temporary authority as well.
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