Decision No. R98-758

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98R-211

in the matter of proposed revisions to the rules regulating safety for motor vehicle carriers and establishing civil penalties, 4 ccr 723-15, and repeal of rule 10 or the rules and regulations concerning civil penalties for carriers, 4 ccr 723-22.

recommended decision of
Administrative Law Judge
ken f. kirkpatrick
adopting rules

Mailed Date:  August 7, 1998

I. statement

A. This is a rulemaking proceeding concerning revisions to the Rules Regulating Safety for Motor Vehicle Carriers and Estab-lishing Civil Penalties.  The Commission issued a Notice of Pro-posed Rulemaking on May 15, 1998, and the Notice of Proposed Rulemaking was published in the June 10, 1998 edition of the Colorado Register.  A hearing on the proposed rules and related matters was scheduled for July 16, 1998 at 9:00 a.m. in a Com-mission hearing room in Denver, Colorado.

B. At the assigned place and time the assigned administra-tive law judge (“ALJ”) called the matter for hearing.  At the hearing comments were received on behalf of the Staff of the Com-mission; Denver Taxi, LLC and Boulder Taxi, LLC (“Yellow Cab”); Alpine Taxi/Limo, Inc. (“Alpine Taxi”); and Hy-Mountain Taxi.  At the conclusion of the hearing the ALJ extended the comment period until July 23, 1998.  Written comments, including those filed both before and after the hearing, were received on behalf of Town and Country Limousine; Home James Transportation Services; Alpine Taxi; Yellow Cab; and the Staff.

C. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record in this proceeding including a written recommended decision.

II. Findings and conclusions

A. The purpose of this proposed rulemaking is to update the existing Safety Rules, found at 4 Code of Colorado Regula-tions 723-15, so that the rules are consistent with the most recently published safety regulations of the Federal Highway Administration of the United States Department of Transportation and the Colorado Department of Public Safety.  In addition, the proposed rulemaking attempts to reflect recent amendments to applicable State statutes.

B. Generally, the proposed rules incorporate by reference the Federal Motor Carrier Safety Rules and make them applicable to all carriers under the Commission’s jurisdiction.  There are two exceptions to that general proposition, namely, the commer-cial driver’s licensing scheme found in 49 C.F.R. Part 383 and the alcohol and drug testing program found in 49 C.F.R. § 382.  For these two programs Staff seeks to adopt the same rules and regulations, with the same applicability, as the federal pro-gram.
  In addition, there are several individual rules that are not incorporated at all due to various reasons such as incom-patibility with the State inspection scheme or other minor incon-sistencies.  Generally, there was little dispute about the vast majority of Staff’s proposed regulations.  However, there were a few discrete topics which generated much discussion.

III. hours of service

A. In the proposed rulemaking, Staff had sought to close an unintentional loophole contained in the current rules.  In the current rules the Commission had removed a reference to consecu-tive hours and allowed the on duty time to be spread out over the course of the day.  However, this unintentionally allowed a 12-hour period of on duty time to be spread over an unlimited period of time.  This allowed a driver to go 24 hours or more and never have any quality sleep.  Staff therefore sought to set the on duty time at 16 consecutive hours at which point the driver must take at least 8 consecutive hours off duty.

Yellow Cab, Alpine Taxi, and Hy-Mountain Taxi seek to utilize this rulemaking as an opportunity to expand the current hours of service limits on drivers.  Currently, drivers may be on 

B. duty no more than 70 hours in any period of 8 consecutive days if the carrier operates every day of the week.  Yellow Cab at hear-ing proposed that the hours of service be expanded to 98 hours in 8 consecutive days.  However, it subsequently modified its pro-posal to suggest that an 80-hour over 8-day rule be permitted for carriers which operate every day of the week.  Alpine Taxi and Hy-Mountain Taxi support the maximum extension of these hours of service rules that the Commission would allow.

C. Yellow Cab notes that the character of the taxicab business has evolved over the years so that many cab drivers lease cabs on a weekly basis.  Cab drivers may work 12 or 16-hour days, which can limit them to working only a little over 4 days out of 8, which the 70-hour/8-day rule does.  Yellow Cab notes that particularly for drivers who work primarily or exclusively at Denver International Airport taxi drivers may have only three to four trips over a 16-hour on duty period and not suffer from fatigue as much as a driver that was actively answering calls and driving shorter trips.

D. Alpine Taxi and Hy-Mountain Taxi, which operate pri-marily in resort communities in the mountains, note the special needs of their business.  Particularly, Alpine Taxi pointed out not only the seasonal variation of its business, but that busi-ness varies by day of week.  In addition, adverse mountain weather conditions can cause disruptions in normal schedules.  Alpine Taxi suggests that it needs to be able to utilize existing drivers more than is currently permitted under the rules.  It notes that obtaining drivers is difficult in a booming resort economy.  Hy-Mountain Taxi expresses similar concerns.

E. The 70-hour/8 consecutive-day limitation on drivers is obviously aimed at keeping fatigued, unalert drivers off the road.  While the carriers have business reasons for wanting to expand the limits, there is no demonstration on the record that this could be done without a decrease to public safety.  While this may seem intuitive for drivers such as DIA drivers, not a single study was cited, much less produced, which would support a finding that the hours could be expanded without compromising public safety.  The ALJ concludes that such an expansion must be based not only upon the business needs of the carriers but upon a demonstration that such expansion could take place with no harm-ful effect to public safety.  Since such a demonstration has not been made in this proceeding, no expansion of the hours of serv-ice limitation is warranted.

F. The rule will be modified as suggested by Staff, with one change expanding the underlying 15-hour period to 16 hours.

IV. definitions

A. Alpine Taxi notes that the definition of certain terms in the proposed rules are different than the definitions of the same terms in the rules being incorporated by reference.  Two main examples are the term “commercial motor vehicle” and the definition of “bus”.  Alpine Taxi notes that the definition in the proposed rules of commercial motor vehicle is broadly defined to include all motor vehicles under the Commission’s jurisdic-tion.  However, utilizing this definition would effectively require the commercial driver’s licensing scheme and the alcohol and drug testing program to be applied by all carriers under the Commission’s jurisdiction.  As noted above, that is not the intent of the proposed rules.  Therefore the definition of com-mercial motor vehicle has been modified to clarify that the intent of the proposed rules is not to broaden the scope or applicability of those two programs.

B. Alpine Taxi and Staff express some concern about the definition of “bus” contained in the rules.  The definition of bus in the proposed rules is very broad, covering any motor vehicle designed, constructed, and used for the transportation of passengers.  At hearing Staff suggested eliminating the defini-tion entirely.  However, in its post hearing comments Staff changed its position and offered a modified definition.

C. The concern of Alpine Taxi revolves around the apparent preemption of intrastate charter bus service by the federal Transportation and Equity Act for the 21st Century.  There is some concern that somehow using a definition of bus for purposes of the Safety Rules would somehow allow unlimited entry into all passenger carrier operations in intrastate service.  The ALJ finds those fears unfounded.  The definition of bus contained in the Safety Rules is utilized for purposes of the Safety Rules only.  This Commission in the past has had different definitions of terms for different sets of regulations.  However, Staff sug-gests that to be absolutely clear, the Commission should add a sentence indicating that the definition of bus is only for use in these Safety Rules.  The suggestion of Staff will be adopted.

V. Civil penalties

A. Staff has proposed that the rules set forth an amount certain for civil penalties to be assessed for violations of the Safety Rules.  Staffs suggests that this is necessary to give effect to the statutory language contained in § 40-7-113(2), C.R.S., which states as follows:

The amount of the civil penalties to be assessed pur-suant to Subsection (1) of this section shall be set in rules and regulations promulgated by the Commission.

Staff states that use of the mandatory “shall” combined with the word “amount” requires that the Commission establish a sum cer-tain that will result for any violation.
  

Staff’s argument has some appeal.  However, the civil penalty assessment statutes must be read as a whole.  Section 40-7-116, C.R.S., indicates that a civil penalty assessment notice for a violation must contain “the maximum penalty amounts pre-

B. scribed for such violation”.  This indicates that the Commission may set a range of penalty amounts for a violation.  Reading the provisions together, the ALJ concludes that the Commission may establish a range for each violation, and when a civil penalty assessment is issued the maximum penalty must be indicated.  The ALJ will utilize the terminology contained in the existing Common Carrier Rules and indicate that the penalties are not for the stated amount but rather “up to” the stated amount.  This will allow flexibility to Enforcement Staff and is supported by com-menting carriers as well.

VI.
miscellaneous

A. The proposed rules contained a listing of statutory penalties that could be applied to persons who violate the Safety Rules.  The ALJ finds that listing, contained in proposed Rules 11.1 through 11.4, to be unnecessary and confusing.  They have been removed from the rules adopted by this Order.

VII.  Conclusions

A. With the changes noted above, the rules should be adopted as proposed.

B. In accordance with § 40-6-109, C.R.S., it is recom-mended that the Commission enter the following order.

viii.  order

       A. The Commission Orders That:

1. The Rules Regulating Safety for Motor Vehicle Car-riers and Establishing Civil Penalties are hereby adopted as set forth in Appendix 1 to this Decision.  The existing Safety Rules and Regulations for Common Carriers by Motor Vehicle, Contract Carriers by Motor Vehicle, Carriers of Household Goods by Motor Vehicle, and Motor Vehicle Carriers Exempt from Regulation as Public Utilities found at 4 Code of Colorado Regulations 723-15 are repealed in their entirety.  Rule 4 CCR 723-22-10, Violations of Safety Rules is repealed.

2. The adopted rules shall be filed with the Secre-tary State for publication in the next Colorado Register along with the Attorney General’s opinion regarding the legality of the rules.

3. The adopted rules shall also be filed with the Office of Legislative Legal Services within 20 days of the issu-ance of the above-referenced Attorney General’s opinion.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

 
 
6.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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� For example, Staff does not seek to expand the commercial driver’s licensing scheme to include taxicabs.


� However, Staff also somewhat inconsistently suggests that it seeks to maintain the flexibility to assess penalties in lesser amounts.
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