Decision No. R98-754-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98M-212CY

public utilities commission,


complainant,

v.

payless movers, inc.,



respondent.

interim order of
Administrative Law Judge
Lisa d. hamilton-fieldman
rejecting stipulation

Mailed Date:  August 6, 1998

I. statement, FINDINGS, AND CONCLUSIONS

A. The complaint in this matter was initiated by Staff of the Commission against Respondent Payless Movers, Inc. (“Payless Movers”), by the filing of Civil Penalty Assessment Notice (“CPAN”) No. 98-E-L-2 on May 7, 1998.  The CPAN charged Payless Movers with one violation of § 40-16-103, C.R.S., operating as a property carrier without authority from the Commission.  The total potential penalty in this case is $400.00.

B. The parties have evinced their desire to settle the matter by filing a signed Stipulation of Settlement, which pro-vides that the Respondent will admit to committing the violation, and in return for that admission, Staff will reduce the penalties it seeks to have assessed to $200.00.  Unfortunately, the Commis-sion cannot accept that Stipulation as written.  Section 40-7-113(1)(f), C.R.S., provides in pertinent part that a person who operates a property carrier without having registered with the Commission as required by § 40-16-103, C.R.S., “may be assessed a civil penalty of not more than four hundred dollars.”  Sec-tion 40-7-113(2), C.R.S., states:  “The amount of the civil penalties to be assessed pursuant to subsection (1) of this sec-tion shall be set in rules and regulations promulgated by the commission.”  Rule 723-22-3.1 of the Commission’s Rules Concern-ing Civil Penalties for Carriers, 4 Code of Colorado Regulations 723-22, states:  “A violation of § 40-7-113 (1) (c), or (f), C.R.S., shall result in the assessment of a penalty of $400.00 per day.” (Emphasis added)  The Commission has previously held that this mandatory language precludes “plea bargaining” on the amount of the penalty that can be assessed for the offenses to which that language applies.  As there is only one offense charged in this CPAN, and it is one to which the preclusion applies, the Administrative Law Judge has no choice but to reject the Stipulation as contrary to the rule.

II.
order

A.
It is Ordered That:

1.
Consistent with the above discussion, the Stipula-tion between Staff of the Commission and Respondent Payless Movers, Inc., to reduce the amount of the assessed penalty is rejected.

3.
This Order is effective immediately.
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____________________

Bruce N. Smith

Director
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