Decision No. R98-749

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-202CP

in the matter of the application of rocky laxson & helen kitto, doing business as blackhawk special for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

recommended decision of
Administrative Law Judge
ken f. kirkpatrick
dismissing application

Mailed Date:  August 5, 1998

Appearances:

Helen Kitto, Denver, Colorado, and Rocky Laxson, Westminster, Colorado, Pro Se; and

Charles J. Kimball, Esq., Denver, Colorado, for Intervenor Blackhawk Central City Ace Express.

I. statement

A. This application was filed on May 7, 1998 by Applicants Rocky Laxson and Helen Kitto, doing business as Blackhawk Spe-cial.  The Commission gave notice of the application on May 11, 1998 as follows:

Transportation of

passengers and their baggage, in scheduled service,

between the Arlington Shopping Center located at 64th Avenue and Sheridan Boulevard in Arvada, Colorado, and points in Blackhawk, Colorado.  

RESTRICTIONS:  This application is restricted:

(1) Against providing service to any intermediate points, and

(2) To providing service to only those points named in the carrier’s filed schedule.

B. A timely intervention was filed by Blackhawk Central City Ace Express, Inc. (“Ace Express”), on May 14, 1998.  By Order and Notice dated June 22, 1998, the matter was set for a hearing to be held on August 3, 1998 at 9:00 a.m. in a Commission hearing room in Denver, Colorado.

C. At the assigned place and time the Administrative Law Judge (“ALJ”) called the matter for hearing.  During the course of the hearing Exhibit 1 was identified, offered, and admitted into evidence.  At the conclusion of the Applicants’ case-in-chief, the ALJ granted a motion made by Ace Express to dismiss the application for failure to prove a prima facie case.

D. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record and exhibit in this proceeding along with a written recommended decision.

II. findings of fact

A. Applicants perceive a need for a scheduled passenger service between the northern Denver metropolitan area and Blackhawk, Colorado, that would allow passengers to smoke while in the vehicle.  Applicants have called several carriers and been informed that smoking is not permitted.  Therefore Applicants seek to offer a scheduled service which allows smoking, although they would transport non-smoking passengers as well.

III. discussion

A. The Applicants seek to provide scheduled passenger transportation service, and thus the doctrine of regulated monop-oly applies.  In order to receive a certificate of public conven-ience and necessity the Applicants must establish a public need for the proposed service.  In addition, any existing common car-rier service must be shown to be substantially inadequate.  Ephraim Freightways, Inc. v. PUC, 151 Colo. 596, 380 P.2d 228 (1963); Denver and Rio Grande Western Railroad v. PUC, 142 Colo. 400, 351 P.2d 278 (1960).  Public need is the need of the public as a whole.  Morey v. PUC, 629 P.2d 1061 (1981).

B. Applicants presented no public witnesses on their behalf.  While a petition was admitted into evidence, it is hear-say and little weight can be attached to it.  Taken as a whole, the record in this proceeding fails to establish by a prepon-derance of the evidence that there is a public need for the proposed service or that the existing common carrier service is substantially inadequate.  Therefore the application should be dismissed without prejudice.

C. In accordance with § 40-6-109, C.R.S., it is recom-mended that the Commission enter the following order.

IV. order

A. The Commission Orders That:

1. Docket No. 98A-202CP, being an application of Rocky Laxson and Helen Kitto, doing business as Blackhawk Spe-cial, Westminster, Colorado, is dismissed without prejudice.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director



g:\order\202cP.doc

6

_950447028.unknown

