Decision No. R98-732

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-179CP

in the matter of the application of david burton for a certificate of public convenience and necessity to operate
as a common carrier by motor vehicle for hire.

recommended decision of
Administrative Law Judge
william j. fritzel
dismissing application

Mailed Date:  August 3, 1998

Appearances:

David Burton, Sterling, Colorado, Pro Se Applicant; and

Valera Lea Holtorf, Akron, Colorado, Pro Se,  Intervenor Dashabout Shuttle Company and/or Roadrunner Express.

I. statement, FINDINGS, AND CONCLUSIONS

A. On April 20, 1998, Applicant David Burton filed an application for a certificate of public of convenience and neces-sity to operate as a common carrier by motor vehicle for hire.

B. On April 27, 1998, the Commission issued notice of the application as follows:

For a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire for the transportation of

passengers and their baggage, in taxi service,

between all points within a 50-mile radius of the Logan County Courthouse in Sterling, Colorado, and between said point on the one hand, and all points in the City and County of Denver, Colorado, on the other hand.

C. On May 4, 1998, Valera Lea Holtorf, doing business as Dashabout Shuttle Company and/or Roadrunner Express (“Dashabout”) filed an Intervention.

D. The Commission scheduled a hearing for July 17, 1998 at 10:00 a.m. in Sterling, Colorado.

E. At the scheduled time and place, the application was heard.  Exhibit No. 1 was marked for identification and admitted into evidence.  Administrative notice was taken of the 1998 U S WEST Yellow Pages Sterling Directory.

F. Applicant testified that he believes there is a need for taxi service in the Sterling area.  He placed a yellow page ad in the Sterling yellow page directory under the taxi listing.  Applicant has an automobile which he believes would be suitable for taxi service.  Applicant testified that he would provide the appropriate tariff and insurance.

G. At the conclusion of Applicant’s testimony, Intervenor moved to dismiss the application on numerous grounds including the failure of Applicant to file a list of witnesses and exhibits as required by Commission rule and the failure of Applicant to demonstrate a need for the proposed service.  The Motion to Dis-miss was orally granted at the hearing.

H. The doctrine of regulated monopoly governs the issuance of a certificate for the intrastate transportation of passengers.  Rocky Mountain Airways, Inc. v. PUC, 181 Colo. 170, 509 P.2d 804 (1973); Yellow Cab v. PUC, 869 P.2d 545 (Colo. 1994). An appli-cant who seeks a certificate of public convenience and necessity has the burden of establishing by substantial and competent evi-dence that the public has a need for the proposed service.  Morey v. PUC, 196 Colo. 153, 582 P.2d, 685 (1978).   Applicant also has the burden of establishing that any existing service of common carriers is substantially inadequate.  Ram Broadcasting v PUC, 702 P.2d 746 (Colo. 1985).

I. The evidence of record establishes that Applicant failed to meet his burden of establishing through competent evi-dence that the public needs the proposed service and that any existing service is substantially inadequate.  Applicant called no public witnesses to establish the need for its proposed serv-ice.

J. Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.

II. order

A. The Commission Orders That:

1. The application of David Burton is dismissed.  Docket No. 98A-179CP is closed.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

 
 
4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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____________________

Bruce N. Smith

Director
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