Decision No. R98-716-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98F-215T

MCI Telecommunications corporation,


complainant,

v.

u s west communications, inc.,


respondent.

interim order of
administrative law judge
ken f. kirkpatrick
granting motion for protective
order and granting motion
to compel in part

Mailed Date:  July 24, 1998

Appearances:

Elizabeth Woodcock, Esq., Boulder, Colorado, for MCI Telecommunications Corporation;

Mana Jennings-Fader, Assistant Attorney General, Denver, Colorado, for the Staff of the Commission; and

Steven H. Denman, Denver, Colorado, and Kris A. Ciccolo, Esq., Denver, Colorado, for U S WEST Communications, Inc.

I. Statement

A. In accordance with Decision No. R98-652-I, July 1, 1998, a hearing was held on July 17, 1998 at 2:00 p.m. in a Com-mission hearing room in Denver, Colorado, to resolve any dis-covery disputes pending in this proceeding.  Two outstanding motions were argued, and rulings were made which are memorialized in this order.

B. On July 9, 1998, MCI Telecommunications Corporation (“MCI”) filed its Motion for Protective Order.  By this motion MCI seeks a Commission order providing that it is not required to respond to discovery requests nos. 8 through 12, 15(iv), 15(v), 17(I), 17(II), 18, 19, 23, and 25 served on it by U S WEST Com-munications, Inc. (“U S WEST”); and that MCI is not required to respond to U S WEST’s discovery request no. 21 to the extent it seeks documents provided by any party to certain federal litiga-tion other than MCI.  U S WEST filed a Response to the Motion for Protective Order on July 17, 1998.  For the reasons set forth below the motion should be granted in its entirety.

C. Many of the requests served by U S WEST seek infor-mation concerning activities of MCI which are not subject to this complaint proceeding.  For example, some discovery seeks whether MCI has considered teaming with another entity to provide serv-ice, or whether it has studied such an idea.  Generally speaking the discovery requests seek information concerning the activities of MCI which do not bear upon this complaint.  To that extent discovery requests nos. 8, 9, 10, 11, 12, 15(iv), 15(v), 17(I), 17(II), 18, 19, 23, and 25 are irrelevant in that they do not seek to discover information which may reasonably lead to the discovery of admissible evidence.  In addition, requests nos. 15(iv) and 15(v) are vague and argumentative.  Concerning request no. 21 it seeks information which is beyond the control of MCI.  To the extent that it seeks information which is outside the custody of MCI, MCI need not respond.  In granting the Motion for Protective Order the Administrative Law Judge (“ALJ”) spe-cifically rejects the contentions by U S WEST that MCI’s moti-vation in filing the complaint is somehow relevant or that a desire to find information which may be useful to impeach cred-ibility of MCI witnesses can be used to justify such broad and sweeping discovery.

D. On July 17, 1998, MCI filed its Motion to Compel U S WEST to Respond to MCI’s Second Set of Discovery Requests.  U S WEST filed a partial written response on July 17, 1998, and supplemented its response orally at the July 17, 1998 hearing.  MCI also made additional argument at the July 17, 1998 hearing.

E. The initial inquiry concerning the Motion to Compel was whether MCI had exceeded the allowable number of interrogatories (eight) and request for production (six) that were authorized by the stipulated discovery schedule in this proceeding.  See Deci-sion No. R98-652-I, July 1, 1998.  The ALJ ruled that U S WEST had included many subparts in its interrogatories and thus exhausted its eight permissible interrogatories with its inter-rogatories nos. 1 and 2.  Similarly, by aggregating certain requests, MCI reached its allowable six requests for production in requests nos. 1, 2, 3, and part of request no. 4, ending with the word “inserts” on line 4.  All interrogatories and requests that came after the allowable number were not considered and U S WEST need not respond to those.  Of the remaining inter-rogatories and requests, U S WEST posited two main objections.  First, it suggested that the interrogatories requested informa-tion which was in the custody of Qwest Communications Corporation (“Qwest”).  Second, it suggested that it would like to claim an accountant/client privilege for certain materials sought in request for production no. 3.  With the clarification that U S WEST need not produce material in the possession of Qwest, the ALJ ordered that U S WEST respond to interrogatories nos. 1 and 2.  In addition, U S WEST was ordered to respond to requests for production nos. 1, 2, 3, and the first part of 4, with the exception of the request for the production of an analysis of the Buyer’s Advantage Program performed by Arthur Andersen.  U S WEST was ordered to produce this discovery by close of business on July 21, 1998.
  The parties suggested, and the ALJ agreed to conduct, a telephone conference on July 20, 1998 to further dis-cuss U S WEST’s desire to claim the accountant/client privilege for the Arthur Andersen study.

F. The telephone conference was held as scheduled.  U S WEST dropped any claims of privilege concerning the Arthur Andersen study and agreed to produce it.

II. order

A. It Is Ordered That:

1. The Motion for Protective Order filed July 9, 1998 by MCI Telecommunications Corporation is granted in its entirety.

2. The Motion to Compel filed July 17, 1998 by MCI Telecommunications Corporation is granted in part.  U S WEST Communications, Inc., shall respond to interrogatories nos. 1 and 2 and requests for production nos. 1, 2, 3, and that portion of request no. 4 contained on the first four lines ending with the word “inserts” by 5:00 p.m. July 21, 1998. 

3. This Order shall be effective immediately.
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____________________

Bruce N. Smith

Director
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� This is a one day extension from the previously ordered discovery schedule.
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