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recommended decision of
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revoking authorities for
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I. statement

A. The cases listed on the attached Appendix A were insti-tuted by Notice of Hearing and Order to Show Cause issued by the Commission Director and served upon the Respondents on May 26, 1998.  The cases were called for hearing on June 15, 1998, at 1:30 p.m., in Commission Hearing Room “B”, Office Level 2 (OL2), Logan Tower, 1580 Logan Street, Denver, Colorado, before Admin-istrative Law Judge Lisa D. Hamilton-Fieldman.

B.
Mr. Phil Smith, Supervisor, Rate Section, appeared and testified on behalf of Staff of the Commission.  Thomas J. Burke, Esq., appeared on behalf of Respondents Airport Shuttle Colorado, Inc., and Colorado Mountain Express, Inc. (Case Nos. AR97-03 and AR97-12).  Jeffrey R. Bergstrom, Esq., of Bendelow & Darling, P.C., appeared by letter on behalf of Independent Carriers Asso-ciation of Telluride, Inc., doing business as Mountain Limo, Inc. (Case No. AR97-31).  Albert Rivera appeared on behalf of Running Rabit Pedi-Cab (Case No. AR97-42).  Bill VanMeter appeared on behalf of Red and White Taxi of La Junta (Case No. AR97-38).  None of the remaining Respondents listed on Appendix A appeared at the hearing.

C.
Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclu-sions thereon, and a recommended order.

II.
STATEMENT, FINDINGS, AND CONCLUSIONS

A.
These proceedings were initiated by the Commission to allow the Respondents to show cause why the authorities granted to them by the Commission should not be revoked for failure to file a 1997 Annual Report with the Commission, as required by statute and by the rules and regulations of the Commission.  The Respondents were ordered to appear before the Commission on June 15, 1998, at 1:30 p.m., or to file their 1997 Annual Reports with the Commission prior to the hearing.  Prior to the hearing, Respondent Keystone Arapahoe Limited Partnership filed its annual report.  Case No. AR97-24 should therefore be dismissed.  Case No. AR97-38 involving Red and White Taxi of La Junta, Colorado, should also be dismissed, because its authority was voluntarily cancelled effective May 14, 1998.

B.
Transportation utilities are required by Rule 25(f)(1) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, to file annual reports by January 1 of each year.  Pursuant to § 40-10-112, C.R.S., the Commission may suspend, revoke, alter, or amend any certificate or registra-tion issued by the Commission for failure to observe any of the proper orders, rules, or regulations of the Commission.

C.
Mr. Smith testified about his procedures concerning the notice of the show cause hearing.  He explained the importance of the annual report to the Commission’s ability to assess the financial status of carriers for purposes of assessing tariff and other applications and performing the regulatory functions of the Commission.  Mr. Smith recommended that the authorities of each of the Respondents be revoked.

D.
Two of the Respondents, Albert Rivera, doing business as Running Rabit Pedi-Cab, and Independent Carriers Association of Telluride, Inc., doing business as Mountain Limo, Inc., appeared for the purpose of requesting additional time to file their reports.  The amount of time between the date of hearing and the date of this decision provided the amount of time requested by those Respondents.  If they file their reports prior to the effective date of this decision, the revocation ordered in this decision will be void.  Therefore, the Administrative Law Judge recommends that no additional time beyond that already pro-vided be afforded to the Respondents.

F.
Mr. Burke’s clients are in the process of a merger being overseen by the Federal Surface Transportation Board.  They therefore filed a joint annual report.  Because the Board’s action on the merger is not technically complete, however, Staff did not accept the joint report.  Mr. Burke submitted several documents showing his own and his client’s efforts to prompt the Board to make a final decision in the merger.  Based on those efforts, Mr. Burke requested that the Commission stay indefi-nitely these show cause proceedings concerning his client.  The documentation provided by Mr. Burke shows that his client truly is at the mercy of the Board for the completion of the merger.  It is therefore reasonable to stay these proceedings.  However, the Administrative Law Judge is not comfortable with leaving the proceedings in total legal limbo.  Therefore, Respondents Airport Shuttle Colorado, Inc., and Colorado Mountain Express, Inc., shall file a status report with Mr. Smith no later than Novem-ber 16, 1998, and every six months thereafter until the merger is completed or the Board has declined to allow the merger.  The Respondents shall file their 1997 joint annual report, together with documentation from the Board confirming the completion of the merger, no later than 30 days after the Board’s action is final.  In the event the Board disapproves the merger, the Respondents shall each file a separate 1997 annual report no later than 30 days after the Board’s action is final. 

G.
Because the remaining Respondents did not appear for the hearing or make any other attempt to comply with the rule or to explain their failure to comply with that rule, the Admin-istrative Law Judge concludes that revocation of those Respon-dents’ authorities is the appropriate remedy in these cases.  Again, should the Respondents file their annual reports prior to the effective date of this decision, the revocation ordered herein would become void.

III.
ORDER

A.
The Commission Orders That:

1.
With the following exceptions, the Respondents’ operating authorities listed in Appendix A are revoked as of the effective date of this Order:  Case No. AR97-24, Keystone Arapahoe Limited Partnership, Respondent, and Case No. AR97-38, Red and White Taxi of La Junta, Colorado, Respondent, are dis-missed; and Case Nos. AR97-03 and AR97-12, Airport Shuttle Colorado, Inc., and Colorado Mountain Express, Inc., Respondents, are continued consistent with the discussion and filing require-ments above.

2.
Ordering paragraph no. 1 shall be null and void and the case dismissed as to any Respondent who files the required 1997 annual report prior to the effective date of this Order.

3.
This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

4.
As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

a.
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the Decision is stayed by the Commission upon its own motion, the recommended decision shall become the Decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b.
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the Administrative Law Judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.
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____________________

Bruce N. Smith

Director
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