Decision No. R98-694

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-103CP

in re:  the application of crown services, inc., d/b/a crown taxi, fort collins, for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

recommended decision of
Administrative Law Judge
arthur g. staliwe
dismissing application
with prejudice

Mailed Date:  July 22, 1998

Appearances:

Zachary G. Wilson, Esq., Fort Collins, Colorado, on behalf of the applicant; and

Isaac H. Kaiser, Esq., Denver, Colorado, on behalf of Intervenor Shamrock Taxi.

I. statement of the case

A. By application filed February 26, 1998, Crown Services, Inc., requests authority from this Commission to operate as a common carrier of passengers in taxi service between most points in eastern Larimer County, and between those points and all points in the Counties of Weld, Larimer, Boulder, and Denver.  On March 16, 1998, the Commission sent notice to all who might desire to protest, object, or intervene.

B. On April 15, 1998, Shamrock Taxi of Fort Collins, Inc., filed its intervention of record.

C. Originally scheduled for hearing on June 4, 1998, the matter was continued at the request of intervenor to June 29, 1998 in Fort Collins.  At the conclusion of applicant’s case, intervenor moved to dismiss for failure to establish a prima facie showing of public need for the service, which motion was granted and the hearing adjourned.

D. Pursuant to the provisions of § 40-6-109, C.R.S., Administrative Law Judge (“ALJ”) Staliwe now transmits to the Commission the record and exhibits of said hearing, together with a written recommended decision containing findings of fact, con-clusions, and order.

II. findings of fact

A. Based upon all the evidence of record, the following is found as fact:

1. Crown Services, Inc., is a closely held corpora-tion owned by Mr. Patrick Santistevan, Fort Collins, retired from the Colorado State University.  Subsequent to retirement, Mr. Santistevan worked for Shamrock Taxi driving evenings on  12-hour shifts on Mondays, Tuesdays, Fridays, and Saturdays.  Had this authority been granted, Mr. Santistevan would have acquired four mid-sized used sedans to operate in the proposed service.

2. Robert Storms, Fort Collins, formerly worked for Shamrock Taxi, his last year as a dispatcher.  Based upon his experience, Mr. Storm observed delays in providing taxi service from as little as 15 minutes up to as long as 2 hours, the multi-hour delays occurring during snow storms, holidays, and between 11:00 p.m. and 2:00 a.m. on Friday and Saturday nights.  The tes-timony of Mr. Storms establishes that not every Friday and Saturday night resulted in two-hour delays, but those were the only times when delays of that magnitude would be encountered.  Further, Mr. Storms concedes that while Shamrock Taxi operated four vehicles Monday through Thursday, on Fridays and Saturdays it increased its fleet size to 8 in Fort Collins to accommodate the peak demand.

3. Ronald Monty Huber personally owns a liquor store in Fort Collins, while his wife is the owner of the Sportscaster Bar.  Although not an employee of the bar, and admitting that he had no firsthand knowledge, Mr. Huber relayed secondhand infor-mation from bar employees regarding delays in excess of one hour between 11:00 p.m. and 2:00 a.m. on Friday and Saturday nights, when most of the establishments serving alcohol would close within a short time of each other, leaving large numbers of patrons requiring taxi service in a comparatively short period of time.

4. Todd K. Heenan, Fort Collins, is the general man-ager of Mulligan’s Bar, a restaurant and pub that last used Shamrock Taxi between six and eight weeks before the hearing.  Mr. Heenan’s testimony establishes that only on Friday and Saturday nights do bar patrons have to wait up to an hour for service because of the intense peak demand between 11:00 p.m. and 2:00 a.m.  Mr. Heenan admitted that his patrons require no addi-tional service earlier on Fridays and Saturdays, nor during any of the other days of the week, but only those three hours each on Friday and Saturday nights.

5. Todd Goodnight, Fort Collins, is the manager of Londons Nightclub, a bar and restaurant whose patrons require taxi service between 11:30 p.m. and 2:00 a.m. on Friday and Saturday nights.  Mr. Goodnight concedes that the last time one of his patrons had to wait two hours was two years ago, and also admitted that competing Fort Collins Taxi (operating under tem-porary authority) has on occasion been unable to provide service within 45 minutes during the three-hour peak periods on Friday and Saturday nights.  Ironically, Mr. Goodnight last used Shamrock Taxi three months ago for a 3:30 a.m. pick-up, and con-ceded that the taxi was at his location within a half hour after the call for service early on a Sunday morning.

6. Sam Geist, Fort Collins, is the owner of Geist’s Conoco, and a frequent patron of JJ’s Lounge, located seven miles  from downtown Fort Collins, and three and a half miles from his house.  Once during recent years Mr. Geist encountered a three-hour wait for taxi service when he left JJ’s quite late, but noted that his average wait is only 30 minutes even though JJ’s Lounge is seven miles from downtown Fort Collins.  Mr. Geist supports this application on the basis of competition for its own sake, even though he continues to use Shamrock Taxi.

7. Mr. Able Ramos, Jr., Fort Collins, is a court interpreter that used taxi service in the past, although he cur-rently uses his own vehicle. Mr. Ramos encountered delays in obtaining taxi service in past years of up to three hours, again only on Friday and Saturday nights.

8. Michael Mckeon, Fort Collins, is the manager of Tangz Nightclub, an establishment open on Wednesday, Friday, and Saturday nights.  Saturdays are the busiest, with delays in obtaining taxi service occurring between 11:00 p.m. and 1:00 a.m., but not every weekend.

9. Brian Storms, Fort Collins, is a driver for Shamrock Taxi for the last two years, who notes that periodically taxi vehicles are removed from call-and-demand service to support Shamrock Shuttle’s scheduled operations between Fort Collins and Denver International Airport. When this occurs on weekends it depletes the taxi fleet and causes delays in obtaining taxi service on Friday and Saturday evenings. However, this does not occur every weekend, nor is it predictable.

III. discussion

A. Under existing Taxi Rules, 4 Code of Colorado Regula-tions (“CCR”) 723-31, taxi services in counties with a population of over 60,000 must operate 24 hours per day, 7 days per week, for a total of 168 hours weekly.  Out of this 168 hours, appli-cant has shown a need for limited additional service about Fort Collins (and no need elsewhere such as to Denver, etc.) for 6 hours out of the 168 (3.6 percent).  Curiously, the same body of rules mandates 15-vehicle minimum fleets, Rule 4 CCR 723-31-25.4, which no one suggests following in Fort Collins, or else-where such as Pueblo County, Mesa County, etc.

B. Does this limited peak demand of over three hours each on various Fridays and Saturdays constitute sufficient public demand to warrant an additional taxi service?

C. While the ALJ’s limited research has failed to reveal a Colorado case in point, the federal courts have considered this issue squarely.  The case is Town of Montague v. U.S., D.C. Mass., 306 F. Supp. 1227 (1969), wherein the court said:

(1)
On this record the Commission found that “the relatively small additional convenience to passengers represented by (the proposed) extension to Springfield does not warrant the authorization of a new service duplicative (except for pickup and discharge at Northampton) of (Peter Pan’s) Northampton-Springfield operations.”

Plaintiff advances the proposition that, having found some public convenience, the ICC was bound to consider whether approval of the application would be unduly prejudicial to Peter Pan.  Counsel for plaintiffs asserted that even a scintilla of evidence of conven-ience would thrust the burden of finding prejudice on the ICC.

                             * * *

But we come up short against the statutory words “con-venience and necessity” and the discretion lodged in the ICC.  The Interstate Commerce Act predicates the issuance of certificates on a finding by the ICC that the proposed service is “required by the * * * public convenience and necessity.”  49 U.S.C. § 307(a).  Were plaintiffs proposition to be accepted, the ICC would be obligated to grant certificates to responsible oper-ators whether any proposal for added service was made – even if those thereby conveneinced might be one or two in number.  Such minuscule accommodation would not rise to the magnitude of “public convenience and necessity . . .”
Emphasis supplied, 306 F. Supp. At 1229.  The ALJ finds the Interstate Commerce Commission’s and the court’s logic compel-ling.  Were the opposite the case, any applicant who could find a limited number of supporting passengers needing service for a brief time, and then simply promise to haul for anyone else who might need service (although there is no evidence to indicate that there is, or will be, such other need for service), can obtain a certificate.  The requirements of establishing common carriage, and public need therefor, cannot be avoided by such a meager showing of need.

 
D.
Put in other terms, the record here establishes fully satisfactory service over 96 percent of the time by the incumbent taxi service.  To introduce a new service is to raise the specter of destructive competition, given that only four taxis seem to be satisfactorily serving the Fort Collins market on all but Friday and Saturday nights.

IV. order

A. The Commission Orders That:

1. The application of Crown Services, Inc., is dis-missed for lack of sufficient proof of public need for additional taxi service in and about Fort. Collins.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

 
 
4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ARTHUR G. STALIWE
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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