Decision No. R98-690

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98C-059G

regarding the investigation of 5005 properties, inc., doing business as cheyenne mountain estates, and broadmoor village park properties.

recommended decision of
Administrative Law Judge
william j. fritzel
ruling on staff’s petition
for declaratory order

Mailed Date:  July 20, 1998

I. statement

A. By Decision No.C98-148, mailed on February 10, 1998, the Commission issued an Order to Show Cause and Notice of Hear-ing to 5005 Properties, Inc., doing business as Cheyenne Mountain Estates, and Broadmoor Village Park Properties (“Respondent”).  The Commission stated that as a result of an investigation con-ducted by the Commission Staff and complaints received from cus-tomers residing at the Cheyenne Mountain Estates Mobile Home Park, there was reason to believe that Respondent is operating as a public utility without complying with the Public Utilities Laws of the State of Colorado. Respondent was ordered to appear before the Commission to show cause why it should not be subject to the Commission’s jurisdiction, and why it should not be ordered to comply with the Public Utilities Laws.

B. The Commission scheduled a hearing for May 7, 1998 and referred the matter to an Administrative Law Judge to hear the case.

C. On February 19, 1998, Staff of the Colorado Public Utilities Commission filed an Entry of Appearance and Notice.

D. On March 12, 1998, the Colorado Office of Consumer Counsel (“OCC”) filed a Notice of Intervention.

E. On March 5, 1998, Staff filed a Motion to Continue the Hearing Date.

F. On March 19, 1998, Staff filed a Petition for Declara-tory Order, requesting that the Commission issue an order as to whether it has jurisdiction over Respondent. Staff contends that the Commission lacks jurisdiction.

G. G.
On April 1, 1998, OCC filed a Response to Staff’s Petition for Declaratory Order. OCC concurs with Staffs position on jurisdiction.

H. On April 28, 1998, Staff filed a Motion for an Order to Vacate and Reset the Hearing Date.

I. On May 4, 1998, by Interim Decision No. R98-440  Staff’s Motion to Vacate the Scheduled Hearing of May 7, 1998 was granted. It was found that Staff’s Petition for Declaratory Order would be considered and a ruling issued.  The parties were noti-fied that since the Petition presented questions of fact and law, it was necessary to develop a factual basis either at the hearing or by stipulation prior to ruling on the Petition for Declaratory Order.  It was ordered that the Petition for Declaratory Order would be held in abeyance pending the filing of stipulated facts or facts developed at hearing.  A hearing was rescheduled for July 14, 1998.

J. On June 15, 1998, Staff and Respondent filed a Stip-ulation of Facts and Documents. OCC did not take a position on the Stipulation. 

K. Since stipulated facts were filed, a factual hearing is unnecessary for the purpose of ruling on the Petition for Declar-atory Order.  Accordingly, the hearing date of July 14, 1998 is vacated.

II. stipulated facts

A. Respondent Broadmoor Village Park Properties is a Minnesota partnership and is the owner of Cheyenne Mountain Estates Mobile Home Park

B. Cheyenne Mountain Estates (“CME”) is a DBA for Respon-dent Broadmoor Village Park Properties.  Respondent may herein-after be referred to as “Respondent” or “CME”.

C. The Cheyenne Mountain Estates Mobile Home Park (“MHP”) consists of 219 individual units and is located in El Paso County, south of Colorado Springs, Colorado.

D. Prior to 1997, the individual mobile home units in the MHP were served by individual propane storage tanks.  Residents were supplied with propane and billed directly by various propane suppliers.

E. In 1997, a central propane storage tank (“storage tank”) was installed and a pipeline running from the storage tank to the individual units in the MHP was constructed.

F. Respondent’s purposes in installing a central propane system were based in part on aesthetics, safety, convenience, and the desire to arrange for a reliable, steady supply of propane to residents at lower rates than those which residents were pre-viously paying.

G. The storage tank is located on a parcel of land which is contiguous to the south central property boundary of the mobile home park.

H. The parcel of land on which the storage tank is located is owned in its entirety by Respondent.

I. The pipeline runs from the storage tank to within CME’s property boundaries.  The portion of the pipeline which runs from the storage tank to CME’s western property boundary crosses over private property adjacent to the south of the MHP known as the Golden Eagle Ranch, owned by Mr. John M. May.

J. The portion of the pipeline installed on Mr. May’s property was done so with his permission.  

K. The balance of the pipeline is located within the prop-erty boundaries of the mobile home park.  The property on which the mobile home park is located is owned in its entirety by Respondent.

L. The storage tank and pipeline were installed by Propane Equipment and Supply, 3789 South 300 West, No. A, Salt Lake City, Utah 84115.

M. The cost to install the storage tank and pipeline was paid by Suburban Propane.

N. A contract between Respondent and Suburban Propane was executed around or about January 1996.  The terms of the contract govern the terms and conditions under which the storage tank and pipeline were installed and are currently operated and main-tained.  

O. Among other things, the contract provides:

 
a.
A ten-year term.  At the end of that time, Respondent has an option to purchase the storage tank and pipeline system.

 
b.
During the term of the contract, Respondent agrees to purchase for its consumption or for resale all of Respondent’s requirements for propane from Suburban Propane.  The cost is the “laid in cost” to Suburban Propane, F.O.B. 8160 Piute Road, Colorado Springs, Colorado, plus a fixed margin of $.209 per gallon.  The “laid in cost” is a fluctuating market rate which is based on the price which Suburban Propane pays to purchase propane.

 
c.
Gas mains are sized to accommodate natural gas.

 
d.
Respondent leases from Suburban Propane the storage tank and related propane distribution equip-ment.

 
e.
The cost per year for Respondent to lease the storage tank, vaporizer system, and distribution system is $1 each per year.

 
f.
Respondent may purchase the underground dis-tribution system, consisting of mains, service lines, and fittings for $1 at the end of the initial ten-year term.  In addition, Respondent may also purchase the storage tank, concrete piers, and vaporizers for a total of $5,000.

 
g.
Suburban Propane is responsible for all serv-ice, connections, and disconnections.

 
h.
Suburban Propane bills Respondent at its then-hourly rate for service hook-ups and disconnec-tions.  It is Respondent’s responsibility to collect the charges from residents of the mobile home park.

P. Pursuant to the items of the contract, Suburban Propane is currently responsible for the maintenance and operation of the storage tank and pipeline.

Q. Pursuant to the terms of the contract, Suburban Propane currently owns all the equipment installed in the MHP as it relates to the storage tank and pipeline, including:

 
a.
The storage tank, which has a capacity of 18,000 gallons.  The storage tank was manufactured by Trinity Tank Company, and was built in 1969.

 
b.
The vaporizer system, a water bath system with a capacity of 600 gallons per hour.

 
c.
The pipeline, a loop-style line made of poly pipe.  The line is run in a two-inch main line.  The individual units are served by teeing off the main line.  At the tee, the pipe size decreases from the 2-inch main line to a 3/4 line serving individual meters.  There is approximately 1,000 feet of pipe.

R. There is no air injection system.

S. There is no master meter.

T. When the propane facility commenced operating, Mr. John Torres, an employee of Suburban Propane, was the person who delivered the propane and filled the storage tank.  A propane transport truck from Suburban Propane was utilized to deliver the propane.  Mr. Torres obtained the propane from Montana Power, a Division of North American Resources, whose address is 145 Weld County Road, No. 19, Brighton, Colorado 80601, telephone no. (303) 659-6534.

U. Dixon Brothers, Inc. (“Dixon Brothers”), through a con-tract with Suburban Propane, has most recently provided and delivered propane to the storage tank.  Dixon Brothers obtained propane from Phillips 66 Propane Company, at 3600 East 56th Ave-nue, Commerce City, Colorado.  Dixon Brothers’ address is P.O. Drawer 8, New Castle, Wyoming 82701, telephone no. (307) 746-2788.

V. Future deliveries of propane to the storage tank will be handled by Turner Brothers.

W. Individual meters are installed at each individual space.

X. The individual meters are cubic meters, measuring at ten cubic feet.

Y. The individual meters are located between three and six-feet from the individual units.

Z. Approximately 91 percent of the individual meters are located to the right rear of the individual mobile homes.  The remaining 9 percent are located either at the right middle or left rear of the homes.

AA. The individual meters are read by a CME employee.

AB. Billing to MHP residents for propane usage is performed by Edison Micro Utilities, Inc., 1505 East Missouri Avenue, Phoenix, Arizona 85014.  


DD. Rates charged by CME to MHP residents are deter-mined by the cost of propane paid to CME to Suburban Propane.  Each unit is billed monthly for the amount of propane used as ascertained by reading the individual meter for each unit, at a rate that is approximately 20 cents per gallon over the price CME pays to Suburban Propane.

AC. Ninety-five percent (95 percent) of all residents at the MHP take propane.

AD. The MHP residents are not required to take propane if they have all-electric homes.

AE. The MHP residents use propane for the purpose of heating, cooking, and supplying hot water.

AF. Respondent cannot presently determine whether any prof-its are made in the provision of propane to park residents.  Before any profits are realized, Respondent must pay Suburban Propane for the propane supply, pay administrative costs related to meter reading and billing, and absorb the cost of losses resulting from the need to burn off gas if the temperature falls below a certain level, leaks in the system, and non-payment of bills by residents who leave the park, abandon their homes, or for other reasons are not collectable.

AG. Currently no parties other than CME and its lessees are offered propane service from the propane gas facility on CME’s property.  However, Suburban Propane has agreed to provide trenching, lines, and all connections from the storage tank to the Southwestern/Highway 115 Fire Protection District.  The Southwestern/Highway 115 Fire Protection District is the local volunteer fire department.  Its fire station is located on land donated to it by Mr. May, in close proximity to the MHP.

AH. The propane supplied to the fire station from the stor-age tank will be donated by Respondent to the fire department until use exceeds $1,000 annually.  The fire department will be billed by Suburban Propane for any amount in excess of $1,000.

III. discussion conclusions of law

A. Rule 60 of the Commission’s Rules of Practice and Pro-cedure, 4 Code of Colorado Regulations 723-1 provides that the Commission may issue a declaratory order to terminate a con-troversy or to remove uncertainty concerning the applicability of any statutory provision or Commission rule, regulation, or order.  The issue presented for the Commission in this Petition for Declaratory Order is whether Respondent is a public utility and does the Commission have jurisdiction over Respondent.

B. Article XXV of the Colorado Constitution grants the Colorado Public Utilities Commission the power to regulate public utilities. “Public Utility” is defined in § 40-1-103(1)(a), C.R.S. as follows:

The term “public utility,” when used in Articles 1 to 7 of this title, includes every common carrier, pipeline corporation, gas corporation, electrical corporation, telephone corporation, telegraph corporation, water corporation, person, or municipality operating for the purpose of supplying the public for domestic, mechan-ical, or public uses and every corporation, or person declared by law to be affected with a public interest, and each of the proceeding is hereby declared to be a public utility and to be subject to the jurisdiction, control, and regulation of the Commission and to the provisions of Articles 1 to 7 of this title.

C. The Colorado Supreme Court in the case of Board of County Commissioners v. Denver Board of Water Commissioners, 718 P.2d 235 (Colo. 1986) announced a two-part test for the deter-mination of public utility status.  The first part of the test is to determine whether an entity is defined as a  public utility by the Colorado Constitution and statutes. If an entity is defined as a public utility, the second part of the test is to determine whether the entity is exempted from regulation by the Colorado Constitution or statute.  

D. In applying the above statute and case, it is found and concluded that Respondent is not a public utility subject to this Commission’s jurisdiction.  It is found that Respondent does not fall within the definition of “public utility” contained in § 40-11-103(1)(a), C.R.S.  Respondent is not a pipeline corporation since Suburban Propane owns the common propane tank and distribu-tion facilities.  Respondent is not a gas corporation as defined by statute since Respondent does not operate for the purpose of supplying the public for domestic, mechanical, or public uses.  The primary business of Respondent is the rental of mobile home spaces.  Providing propane to the mobile home park is an inci-dental function of the business.  Respondent does not hold itself out to indiscriminately serve the public. See Public Utilities Commission, v. Colorado Interstate Gas Company, 142 Colo. 361, 351 P.2d 241 (1960) Only tenants of Respondent obtain the propane from the common system.  The system was devised only to serve the mobile home park.  The fact that the adjacent volunteer fire department will be served does not change this conclusion.  Respondent is not indiscriminately offering to serve the public in general.

E. It is found and concluded that since Respondent is not a public utility, the Commission lacks jurisdiction over Respon-dent.  The show cause proceeding should be dismissed and the docket closed.

F. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

IV. order

A. The Commission Orders That:

1. The Petition for Declaratory Order filed by Staff of the Public Utilities Commission is granted.

2. The Commission lacks jurisdiction over Respondent 5005 Properties, Inc., doing business as Cheyenne Mountain Estates, and Broadmoor Village Park Properties.

3. The Order to Show Cause is dismissed.

4. Docket No. 98C-059W is closed.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

 
 
7.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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� From the Stipulation of Facts and Documents filed on June 15, 1998 by Staff and Respondent, pages 2 through 9.
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