Decision No. R98-673

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-157R

in the matter of the application of the board of county commissioners of cheyenne county, colorado, to upgrade the crossing of the union pacific railroad at county road 43 located in unincorporated cheyenne county.

recommended decision of
Administrative Law Judge
arthur g. staliwe 

Mailed Date:  July 10, 1998

Appearances:
Wendy Shinn, Esq., Cheyenne Wells;




James P. Gatlin, Esq., Omaha, Nebraska

I. statement

A. By application filed April 10, 1998, the Cheyenne County Board of County Commissioners requests Commission approval for the addition of improvements to the existing crossing of Cheyenne County Road 43 over the tracks of the Union Pacific Railroad (“Union Pacific”).  On April 22, 1998, the Union Pacific intervened, noting that the railroad does not object to the application.

B. Originally scheduled for hearing on May 19, 1998, the matter was continued because of a scheduling conflict to June 19, 1998.  A review of the file in this matter reflects no active objection to the grant of the application, to include Cheyenne County’s proposed allocation of cost with the county paying 10 percent of the total cost of the crossing, the Union Pacific paying 20 percent of the cost of the crossing, and the Colorado Highway Crossing Protection Fund paying 70 percent of the cost of the crossing.  Consultation with counsel for all parties reveals that Cheyenne County is not aware of any objections, protests, modifications, corrections, deletions, or additions, by anyone to its application.  Similarly, counsel for the Union Pacific is not aware of any objections, corrections, additions, etc., to its cost estimates and list of equipment and supplies to be provided.  Staff, however, insists upon a hearing, implying disputed facts as grounds therefor. Accordingly, a hearing was held on June 19, 1998. At hearing there were no real facts in dispute, nor were any changes made to the application that couldn’t have been handled through the mail.








C. Pursuant to the provisions of 40-6-109, CRS, Administrative Law Judge Staliwe transmits to the Commission the record and exhibits of the hearing, along with a written recommended decision containing findings of fact, conclusions, and order.

II. findings of fact

A. Based upon the official application filed on behalf of the County Commissioners, the present crossing of the tracks of the Union Pacific at Cheyenne County Road 43, the current roadway is unpaved, 24-feet wide on both sides of the tracks, with a vehicle speed limit of 35 miles per hour.  Current crossing protection consists of crossbucks, flashing lights, and signage, but no active barriers to vehicle traffic while trains are in, or near, the crossing.  As proposed by Cheyenne County, it is the county’s intention to pave portions of the roadway, widen that roadway, and put in a concrete crossing between the tracks.  Additionally, the county is proposing upgrading existing passive warning devices to include an active gate and phase motion detection system which will lower a gate across each lane of the county road actively blocking vehicle traffic while a train is in, or near, the crossing.

B. As indicated by the county, there are between eight and ten train crossings per day, plus up to 40 individual freight cars traversing the crossing daily with a train speed limit of   40 miles per hour.  Regarding motor vehicles, an average of 100 cars or other vehicles cross over the tracks on County Road 43 daily.

C. The total estimated expenditures for construction of the rail crossing (not the construction or improvement of County Road 43) is $96,348.  It must be recognized by all parties that this is a current estimate by the railroad at the time of the hearing, and final costs may vary from that estimate depending upon actual experience.

D. The county, the railroad, and the Staff of the Commission have agreed that the allocation of costs would be 10 percent to Cheyenne County, 20 percent to the Union Pacific, and 70 percent to the Colorado Highway Crossing Protection Fund.

III. order

A. The Commission Orders That:

1. The County of Cheyenne and the Union Pacific Railroad Company are hereby authorized to install, operate, and maintain automatic railroad crossing devices consisting of flashing lights, a cantilevered gate, and crossing devices at the intersection of Cheyenne County Road 43 and the Union Pacific Railroad’s tracks in Cheyenne County.

2. A fair, just, and equitable distribution of the total actual cost of the installation of the proposed crossing protection devices shall be as follows:

 
a.
The Union Pacific Railroad Company shall contribute out of its own funds 20 percent of the cost of said installation and shall thereafter operate and maintain said crossing devices at its own expense for the life of the crossing.

 
b.
The County of Cheyenne, Colorado, shall pay 10 percent of the costs of installation.  Upon completion of the proposed work, an itemized statement of the actual costs and a bill covering 10 percent thereof shall be forwarded by the Union Pacific to the County of Cheyenne, which bill shall be paid to the Union Pacific Railroad Company.

 
c.
The remaining costs of installation (70 percent) shall be paid from the Colorado Highway Crossing Protection Fund.  Upon completion of proposed work, an itemized statement of the actual costs and a bill covering 70 percent thereof shall be forwarded by the Union Pacific Railroad Company to the Commission, which bill shall be paid to the Union Pacific Railroad Company after audit and verification of the signal installation.  The signal devices and their installation shall be in conformance with all applicable rules and regulations of this agency, the railroad/highway grade crossing protection specification of the Association of American Railroads, and the standards of the manual and uniform traffic control devices for streets and highways.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

 
 
5.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ARTHUR G. STALIWE
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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