Decision No. R98-671

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98F-132T

larry darnell sims and intravest holding company, inc.,


complainants,

v.

u s west communications, inc.,


respondent.

recommended decision of
Administrative Law Judge
KEN F. KIRKPATRICK
dismissing complaint

Mailed Date:  July 13, 1998

Appearances:

Larry Darnell Sims, Canon City, Colorado, (by telephone); and

Melissa O’Leary, Esq., Denver, Colorado, for U S WEST Communications, Inc.

I. statement

A. This complaint was filed on March 26, 1998, and the Commission issued its Order to Satisfy or Answer on March 30, 1998.  Respondent U S WEST Communications, Inc. (“U S WEST”), filed its Answer on April 20, 1998.

B. The matter was originally scheduled to be heard on May 19, 1998 but was continued until July 9, 1998.  At that time and place the undersigned called the matter for hearing.  Com-plainant Sims appeared by telephone.
  The telephone conference was suggested, and consented to, by Sims.

C. The matter proceeded to hearing.  Complainant and Respondent each offered the testimony of one witness.  No exhib-its were offered.  At the conclusion of the hearing the matter was taken under advisement.

D. In accordance with § 40-6-109, C.R.S., the Administra-tive Law Judge now transmits to the Commission the record in this proceeding including a written recommended decision.

II. findings of fact

A. During 1997 Sims was receiving one-party, residential service at 6850 Kipling, Colorado Springs, Colorado.  During some or all of this time period Sims was incarcerated in the Colorado State prison system.  He was not directly receiving or paying bills but had arranged for agents, mostly family members, to pay the bills on his behalf.

Sims’ account became delinquent.  Sims contends that he entered into a payment arrangement through his agent, his sister, by which he or his agents would pay $50 to $100 per month and maintain full service.  Sims contends that his parents honored this agreement but that telephone service was suddenly discon-

B. nected without notice in June or July of 1997.  Further, Sims claims that he owes U S WEST somewhere in the neighborhood of $400 to $500.  However, he claims that U S WEST has refused to mail him itemized billing statements and so he cannot be sure what amount he owes.

C. U S WEST records do not that indicate any payment plan was entered into with Sims for the Kipling Street address.  U S WEST mailed a disconnect notice on June 17, 1997 to the address on the account, the Kipling Street address.  When payment was not received, U S WEST disconnected service on July 15, 1997.  U S WEST claims that it sent copies of all bills for the Janu-ary through July 1997 period to Sims, although it is unsure at what address.
  U S WEST claims that Sims owes it approximately $534.64.  In addition, U S WEST is attempting to collect, on behalf of interexchange carriers, an additional amount of approx-imately $1,200.

III. discussion

A. Sims contends that he never received notice from U S WEST.  However, Sims’ claim is partially based on hearsay, namely, what his sister or other agents told him about what they received.  U S WEST records indicate notice was sent.  Sims, as the complainant, bears the burden of proof and the burden of per-suasion.  Here Sims has failed to carry his burden to establish that U S WEST never gave notice of the disconnection.

B. Concerning the amount owed, Sims has also failed to carry his burden that his total bill for all carriers is less than that claimed by U S WEST.  Sims produced no evidence of any type that would substantiate his claim that his total amount due is $400 to $500.  Sims has maintained a residential line while incarcerated and allowed others to use his phone.  As such, Sims is liable for calls made on the phone.  Sims concedes as much.

C. No evidence at all was introduced concerning any claims by complainant Intravest Holding Company.

D. Therefore the complaint should be dismissed.  However, the undersigned will order that U S WEST remail a copy of all bills for 1997 to Sims at his current address.

E. In accordance with § 40-6-109, C.R.S., it is recom-mended that the Commission enter the following order.

IV. order

A. The Commission Orders That:

1. Docket No. 98F-132T, being a complaint of Larry Darnell Sims and Intravest Holding Company, Inc., against U S WEST Communications, Inc., is denied.

2. U S WEST Communications, Inc., shall remail copies of all bills for the year 1997 for Sims’ account at the Kipling Street address to Sims at his current address.  U S WEST Com-munications, Inc., shall make a compliance filing in this docket within 20 days of the effective date of this Order.  No other relief is granted. 

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

 
 
5.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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� Sims is currently incarcerated at the Fremont Correctional Facility in Canon City, Colorado.


� Sims has resided in at least two different facilities in the Canon City prison complex during the time in question.
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