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concerning representation

Mailed Date:  September 9, 1998

I. statement, findings, and conclusions

A. The complaint in this matter was filed by Complainant Daryl Bartholomew, asserting that the Respondents, Ace Towing Enterprise, Inc. (“Ace”), and/or Able Towing, towed his vehicle without authorization.  The matter is set for hearing on Septem-ber 14, 1998.  To date, neither of the Respondents have filed any pleadings in this matter.

B. On August 24, 1998, the Complainant filed an Emergency Motion to Compel Public Utilities Commission Investigator Dennis Maul to Disclose Identity of Witness and a Motion for Order for New Investigation.  These motions seek to compel Dennis Maul of the Commission Staff to disclose the name of an individual he contacted in the course of his investigation of Mr. Bartholomew’s informal complaint in this matter, and to require that Commission Staff conduct a new investigation of Mr. Bartholomew’s complaint.  Staff has not entered an appearance in this docket.  The Administrative Law Judge therefore does not have jurisdiction over Staff such that she can order them to comply with discovery in this case.  The Complainant must seek the name through discovery served on the named respondents.  To the extent both of the Complainant’s motions constitute com-plaints about the conduct of Commission Staff, this complaint against two towing carriers is not the proper forum in which to raise those concerns.  Again, the Administrative Law Judge does not have the authority to discipline Staff or to order them to participate in a case between an individual and holders of PUC authorities.  Complaints about the conduct of the Commission Staff should be lodged with the staff member’s supervisor, or with the Director of the Commission.

C. On August 28, 1998, the Complainant filed a Motion for Summary Judgment, asserting that there are no material facts at issue concerning the acts alleged in his complaint.  The Admin-istrative Law Judge disagrees that there are no facts in dispute, and she therefore denies the motion.

D. These rulings on the Complainant’s motions do not mean that the Respondents can simply sit on their hands and do noth-ing.  They must comply with reasonable discovery propounded by the Respondent, and they must do so within two calendar days of receiving that discovery.  In addition, if the Respondents wish to be allowed to present evidence or cross-examine any witnesses called by the Complainant, they must file an Answer or a Motion to Dismiss, or both, no later than September 10, 1998.  The Respondents are reminded that, although the Complainant bears the burden of proof in these proceedings, the fact that Staff of the Commission investigated the informal complaint and did not pursue it is not grounds for dismissal of the formal complaint.

E. Finally, there is the question of whether one of the Respondents, Ace must be represented by counsel.  Corporations must be represented by an attorney in legal matters, with certain limited exceptions.  Those exceptions are set forth in § 13-1-127(2), C.R.S.:  The corporation must be closely held; the offi-cer providing the representation must provide the court or agency with a notarized copy of a written resolution signed by at least fifty percent of the corporation’s shareholders of record author-izing the officer to appear on behalf of the corporation in all matters within the jurisdictional limits set forth in the stat-ute; and the amount at issue may not exceed ten thousand dollars, exclusive of costs, interest, or statutory penalties.  The amount at issue in this proceeding is $125.00, well within the limits of the statute.  However, the Administrative Law Judge does not know if Ace is a closely held corporation, or if the required reso-lution has been passed.  Ace shall therefore demonstrate its com-pliance with the statutory requirements concerning corporate self-representation, or shall aver that it has retained counsel, at the same time that it files its Answer and/or Motion to Dis-miss.

II.
order

A.
It is Ordered That:

1. Complainant Darryl Bartholomew’s Emergency Motion to Compel Public Utilities Commission Investigator Dennis Maul to Disclose Identity of Witness and Motion for Order for New Inves-tigation, filed August 24, 1998, are denied.

2. The Motion for Summary Judgment filed by the Com-plainant on August 28, 1998, is denied.

3. The Respondents Ace Towing Enterprise, Inc., and Able Towing shall respond to discovery within two calendar days of receiving such discovery.

4. The Respondents must file an Answer or a Motion to Dismiss, or both, no later than September 10, 1998, or they will be barred from cross-examining witnesses or presenting evidence on their own behalf.

5. Respondent Ace Towing Enterprise, Inc., shall demonstrate its compliance with the statutory requirements con-cerning corporate self-representation, or shall aver that it has retained counsel, at the same time that it files its Answer and/or Motion to Dismiss

6. This Order is effective immediately.
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____________________

Bruce N. Smith

Director
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