Decision No. R98-618

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-203CP

in the matter of the application of queen city transportation, inc., 5974 marion drive, unit a, denver, colorado 80216 for approval to lease certificate no. 48419, subsections (1) and (3) to casino transportation, inc., 251 Rooney Road, golden, colorado 80401

recommended decision of
Administrative Law Judge
william j. fritzel
denying petition for intervention of shareholders of gambler’s express, inc., and denying motion to dismiss the intervention of four winds, inc., dba, people’s transportation, inc.

Mailed Date:  July, 8, 1998

I. statement, findings and conclusions

A. On June 10, 1998, Gambler’s Express, Inc., derivatively through five of its shareholders, Intermountain Pride, Inc.; Duane Thompson; Omar Joseph; Aaron Joseph; and C. E. Leibacher, filed a petition for intervention.

B. On June 12, 1998, Applicant, Casino Transportation, Inc. (“CTI”), filed a motion to dismiss the intervention of Petitioners.

C. On June 12, 1998, CTI filed a motion to dismiss the intervention of Four Winds, Inc. dba People’s Choice Transportation, Inc. (“People’s Choice”).

D. On June 22, 1998 Applicant-Lessor, Queen City Transportation, Inc. (“Queen City”), filed a joinder in CTI’s motion to dismiss the intervention of Petitioner.

E. On June 22, 1998 Queen City also filed a joinder in CTI’s motion to dismiss the intervention of Peoples Choice.  Queen City also filed a motion in limine requesting that if the Commission declines to dismiss the intervention of People’s Choice, an order should be entered by the Commission limiting the issues to those contemplated by 4 CCR 723-31-3, mainly whether active operations have been conducted by Queen City and whether CTI is fit to lease the authority.

F. On June 25, 1998, People’s Choice filed a reply to the motion to dismiss its intervention.

G. On June 30, 1998, Petitioner filed a response to Applicant’s motion to dismiss its petition to intervene.

H. The instant application concerns the request of Queen City for approval of the Commission to lease Certificate No. 48419 to CTI.  The petition for permissive intervention pursuant to Rule 64(b) of the Commission Rules of Practice and Procedure, 4 CCR 723-1, does not establish a substantial interest in the subject matter of the proceedings as required by Rule 64(b), and therefore the petition will be denied.

I. The motion to dismiss the intervention of People’s Choice will be denied.  People's Choice is an intervenor by right since Certificate No. 48419 which is the subject of the lease in the instant Docket overlaps to some extent with the authority held by People’s Choice, namely Certificate No. 48716.  Thus, People’s Choice has a legally protected right in the subject matter that may be affected by the instant application, and its intervention is proper under Rule 64(b) of the Commission Rules of Practice and Procedure, 4 CCR 723-1.

J. The alternative motion in limine filed by Queen City to limit the issues in this application to those contemplated by Rule 723-31-3 states good grounds and will be granted.  The issues in this application are limited to those matters set forth in Rule 723-31-3 concerning active operations, fitness, and other matters listed in the Rule.

K. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. Order

A. The Commission Orders That:

1. The petition for intervention of shareholders of Gambler’s Express, Inc., is denied.

2. The motion to dismiss the intervention of Four Winds, Inc., dba People’ Choice Transportation, Inc., is denied.

3. The motion in limine to limit evidence in the hearing of this matter filed by Queen City Transportation, Inc., is granted.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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____________________

Bruce N. Smith

Director
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� In its response to the motion to dismiss, Petitioners state that permissive intervention is sought in this action.
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