Decision No. R98-595-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98M-174CP

public utilities Commission,


complainant,

v.

sweet pea tours,


respondent.

interim order of
Administrative Law Judge
ken f. kirkpatrick
rejecting stiulation and settlement

Mailed Date:  June 17, 1998

I. statement

A. On April 6, 1998, Staff of the Commission issued Civil Penalty Assessment Notice (“CPAN”) No. 98-E-C-5 to Respondent Sweet Pea Tours (“Sweet Pea”).  The CPAN alleged eight violations of the Commission’s Safety Rules for Common Carriers, Contract Carriers, and Exempt Carriers, 4 Code of Colorado Regulations 723-15.  The penalty for the eight alleged violations totaled $600.

B. On June 3, 1998, Staff and the Respondent filed their Motion to Approve Stipulation of Settlement and Close Docket.  By this motion Respondent admitted to having committed all of the violations listed in the CPAN.  Respondent provided documentation showing various corrections of the Respondent’s violations.  Staff therefore sought a reduction of the penalty to $100.

C. By Decision No. R98-562-I, June 8, 1998, the Motion to Approve Stipulation was denied.  That decision stated that the Commission does frequently accept stipulations for CPANs which call for reduced penalties for respondents that cooperate with an investigation and agree to come into compliance.  A typical reduction is 50 percent of the amount originally alleged.  The facts set forth in the stipulation originally filed were that the Respondent had cooperated and agreed to come into compliance.  Normally this would call for a reduction in the penalties alleged of 50 percent.  In some extenuating circumstances stipulations have been accepted which call for a greater than 50 percent reduction.  Staff and the Respondent were authorized to submit an additional stipulation setting forth additional circumstances which would warrant a further reduction in the penalty.

D. On June 11, 1998, Staff filed its Motion Setting Forth Additional Facts and Renewing Previous Motion to Approve Stipula-tion of Settlement.  By this motion Staff sets forth additional circumstances which it suggests would warrant a reduction of the amount originally charged of greater than 50 percent.  Staff submitted the following additional information:

(1) Respondent is a seasonal operator; 

(2) Respondent’s last annual operating report showed total operating revenues of $68,666, total operating expenses of $68,972, and a net carrier operating loss of $306; and

(3) Respondent is a small business operating only two vehicles.

E. By way of argument Staff notes that its primary goal is to ensure compliance.  Staff considers the degree to which a penalty will motivate the Respondent to come into compliance, the Respondent’s ability to pay, the degree to which the Respondent will be overburdened by high civil penalty assessments, the effect on the Respondent’s ability to continue in business, and the relative size of the Respondent’s business operations.  Staff states that considering these elements as well as Respondent’s substantial compliance efforts, a penalty of $100 is appropriate.

F. The Second Motion to Approve should be denied.  The imposition of sanctions by this Commission involves the following factors:  the culpability of the violator; the seriousness of the violation; the public interest in requiring motor vehicle car-riers to comply with the rules and orders of the Commission; the effect of the sanction upon the violator; and other matters disclosed by the evidence.  News and Film Service, Inc. v. Public Utilities Commission, 787 P.2d 169 (Colo. 1990).  The culpability of Sweet Pea is not in dispute since it has admitted all eight violations.  The seriousness of the violations ranges from minor (permitting a driver to drive which driver has not furnished an employment application) to more severe (using a motor vehicle which has not been inspected; failing to maintain a copy of the driver’s medical certificate).  The public interest certainly requires that motor vehicle carriers comply with the Safety Rules of this Commission.

G. This leads us to the final consideration, the effect of the sanction upon the violator.  Staff suggests that because Respondent is small, showed a net operating loss last year, and is a seasonal operator, that a small penalty is warranted.  While the size of the carrier is certainly a factor, the fact that the carrier operated at a loss is less of a consideration, since even large carriers may operate at a loss from time-to-time.  The charges allege eight separate violations for two drivers covering three different days.  This is not the case of a single episode or a single driver or a single set of circumstances.  The charges alleged indicate serious record keeping violations.  The record keeping requirements are the only way this Commission can verify the underlying the substantive requirements.  In addition, Respondent is alleged to have utilized a motor vehicle which has not been inspected.  These numerous violations all impact public safety.  The magnitude of the reduction sought by Staff is simply not warranted in the facts of this case.  Therefore the second motion should be denied and the stipulation and settlement rejected.

II. order

A. It Is Ordered That:

1. The Motion Setting Forth Additional Facts and Renewing Previous Motion to Approve Stipulation of Settlement is denied.  The Stipulation and Settlement filed June 11, 1998 is rejected.

2. This Order shall be effective immediately.
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