Decision No. R98-592-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98F-215T

mci telecommunications corporation,


complainant,

v.

u s west communications, inc.,


respondent.

interim order of
Administrative Law Judge
ken f. kirkpatrick
(1) denying motion to dismiss; and
(2) setting procedural schedule

Mailed Date:  June 16, 1998

I. statement

A. This complaint was filed on May 13, 1998 by Complainant MCI Telecommunications Corporation (“MCI”) against U S WEST Com-munications, Inc. (“U S WEST”).  The Commission issued its Order to Satisfy or Answer on May 21, 1998.  On June 1, 1998, U S WEST filed its Motion to Dismiss Formal Complaint.  On June 15, 1998, MCI filed its Response to the Motion to Dismiss.  For the reasons set forth below the motion should be denied.

B. MCI in its response sets forth the proper framework for evaluating a motion to dismiss.  A complaint cannot be dismissed for failure to state a claim unless it appears beyond doubt that the complainant can prove no set of facts in support of the claim which would entitle the complainant to relief.  Davidson v. Dill, 180 Colo. 123 (1972).  In reviewing a motion to dismiss the Com-mission must accept as true all allegations and material facts contained in the complaint, and must view such allegations in the light most favorable to the complainant.  Shapiro and Meinhold v. Zartman, 823 P.2d 120 (Colo. 1992); Henderson v. Gunther, 931 P.2d 1150 (Colo. 1997).

C. Having established the above framework, it becomes unnecessary to discuss each and every claim of U S WEST made in its Motion to Dismiss.  This is because, as noted by MCI in its Response, the U S WEST Motion consists mainly of denials of alle-gations of fact made in the complaint or new allegations of fact.  These denials of allegations made by MCI and new allegations made by U S WEST cannot be considered in ruling on the Motion to Dismiss.  Almost the entirety of U S WEST’s motion rests on either denials or new assertions as noted by MCI, and therefore the motion should be denied on that basis.

D. There are two specific portions of the motion which should be addressed.  First, U S WEST makes the legal argument that MCI has no standing to pursue this complaint because it is an interexchange carrier and not a local exchange carrier.  See Motion to Dismiss, page 13.  MCI notes that U S WEST cites no authority for this proposition.  Indeed, this claim is disposed of by reference to § 40-6-108(1)(D), C.R.S., which reads as fol-lows:

The Commission is not required to dismiss any complaint because of the absence of direct damage to the com-plainant.

E. The Commission has consistently construed this section broadly to allow a wide variety of parties to pursue complaints.  Therefore this claim of U S WEST should be denied.

F. The other claim by U S WEST which deserves note is the suggestion that any allegations relating to U S WEST’s provision of operations support systems (“OSS”) must be dealt with in another, preexisting proceeding.  While the undersigned certainly agrees that this proceeding will not be a retrial of the issues subject to the OSS proceeding, certain of the claims made by MCI are relevant to its argument that the Buyers Advantage Program is a discriminatory or preferential program.  This could include reference to OSS functions.

G. For the reasons set forth above, the Motion to Dismiss should be denied and U S WEST should file its Answer no later than June 22, 1998.

H. On June 5, 1998, U S WEST filed its Motion for Entry of Protective Provisions.  By this motion U S WEST seeks to have a protective order entered in this proceeding.  In addition, U S WEST seeks to have certain information, specifically, the agreement between U S WEST and Qwest Communications Corporation (“Qwest”) which is the subject of this proceeding given extraor-dinary confidential treatment.  U S WEST seeks to have this agreement withheld from review by the Complainant.

I. Response time to the motion will be waived and it will be granted in part.  This order enters a standard Commission protective order.  Grounds have not been established for the extraordinary treatment sought by U S WEST.
  U S WEST shall provide a copy of the Amended and Restated Teaming Agreement between U S WEST and Qwest to MCI within three days of the effec-tive date of this order.

J. This matter is currently set for hearing July 21 and 22, 1998.  This is ambitious but not unworkable.  The agreement which is the subject of this proceeding is not lengthy; the sub-stantive provisions cover only 10 pages or so.  The issues in this case appear to be primarily legal, not factual.  Therefore the Order that follows limits each party to two witnesses.  Dead-lines for prefiled testimony is established.  Response time to all discovery is five days.  These requirements supercede those set forth in the Order to Satisfy or Answer.

II. order

A. It Is Ordered That:

1. The Motion to Dismiss Formal Complaint filed June 1, 1998 by U S WEST Communications, Inc., is denied.  U S WEST Communications, Inc., shall file its Answer no later than June 22, 1998.

2. The protective order attached to this Order as Appendix A is hereby adopted.

3. U S WEST Communications, Inc., shall provide to Complainant MCI Telecommunications Corporation, under the terms of the protective order, a copy of the Amended and Restated Teeming Agreement between U S WEST Communications, Inc., and Qwest Communications Corporation no later than June 19, 1998.

4. Complainant shall file its exhibits and testimony, in question-and-answer format, no later than July 7, 1998.  U S WEST Communications, Inc., shall file its exhibits and tes-timony, in question-and-answer format, no later than July 14, 1998.  Each party is limited to two witnesses in its direct case.

5. Response time to all discovery is five days.  Dis-covery responses shall be either hand-delivered; or faxed fol-lowed by overnight mail of hard copies.

6. This Order shall be effective immediately.
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____________________
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� This is based upon a review of the motion and the underlying agreement between U S WEST and Qwest.
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