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I. STATEMENT

A. By complaint originally filed March 7, 1997, El Paso County Telephone Company alleges that Phonet Systems Corporation (“Phonet”) is providing improper interexchange and/or basic local exchange service without requisite legal authority.

B. After an extension, respondent answered on May 2, 1997, pertinently noting that it does not have a certificate of public convenience and necessity from this agency, nor does it have authority from this agency to provide interexchange service, and has no interconnection agreement between it and El Paso County Telephone Company.  Further, in its answer Phonet notes that it is purchasing Centron service from U S WEST Communications, Inc. (“U S WEST”), and while using Centron service provides a call transfer mechanism, and thus what it provides to customers is a deregulated Centron-like service pursuant to § 40-15-102(4), C.R.S.

C. In June 1997, motions for summary judgment and cross motions for summary judgment were filed by the parties on what appears to be undisputed facts.  At the same time similar, but not identical, issues were being litigated by Avicomm, Inc., and Mountain Solutions, Ltd., Inc., regarding similar call transfer services provided elsewhere in the State of Colorado.  By a decision dated April 13, 1998, the Supreme Court in Docket Nos. 96SA417 and 96SA418 resolved those cases against Avicomm, Inc., and Mountain Solutions, Ltd., Inc., on the question of whether they were providing interexchange service while charging flat fees (i.e., not charging per call, but only a flat fee per month for unlimited usage).  This office is informed that the Supreme Court issued its mandate in May 1998 and those two dockets are closed.  Had the Supreme Court determined that Avicomm, Inc., and Mountain Solutions, Ltd., Inc., were exempt from this agency’s jurisdiction based upon charging a flat fee for their service this docket would have been rendered moot, since Phonet also charges a flat fee per month for the call transfer switching service it provides.

II. findings of fact

A. Based upon the sworn deposition of Dale Finney on May 28, 1997, the following is found as fact:

1. Dale Finney, president and stockholder of Phonet, was a former Bell System employee from 1973 to 1983, holding various positions within U S WEST involving both inside network circuitry as well as outside cable maintenance, etc.  In 1983 Mr. Finney left US WEST, maintaining central offices for telecom-munications corporations such as General Telephone, Nynex, as an employee of ITI Communications.  Mr. Finney worked for ITI until 1988 when he went on his own, ultimately starting Phonet in October 1995.  Given his knowledge of telephone circuitry, Mr. Finney saw an opportunity to provide call transfer services in the Colorado Springs area through a custom switch in con-junction with Centron services purchased from U S WEST.

2. As described by Mr. Finney in his deposition, he purchased a business line with Centron features from U S WEST that hooks into a switch he has located in downtown Colorado Springs, permitting subscribers with a valid code number to dial in from anywhere to his switch (brand name Image Vox).  The caller then receives a voice prompt from the Image Vox switch to press STAR, then enter his personal identification code.  If the caller has entered a valid code the switch will then prompt him to enter the telephone number that he wants to reach, limited to the exchanges clustered together for the Colorado Springs free calling area.  At the time of deposition, Phonet had approx-imately 25 customers utilizing the service, apparently paying the advertised $13 per month flat rate to call as often, and talk as long, as they liked.  See Deposition Exhibit No. 5.  As operated, the Phonet system permits telephone customers of U S WEST and El Paso County Telephone Company enjoying flat rate service into Colorado Springs to extend that service to the north, west, and east without incurring separate toll charges that might otherwise have occurred when calling beyond downtown Colorado Springs.

3. The limited, unrebutted evidence of record in this file is that the service provided by Phonet is available only to callers possessing a valid identification number, which identifi-cation number is given only to authorized subscribers.  Without a valid code number the caller is never allowed to transfer his call.  Further, all call switching or call transferring takes place on the U S WEST network through the provision of both Centron service by U S WEST plus the custom switching service provided by Phonet.  To the extent a phone call goes beyond the U S WEST system to its corporate affiliate, El Paso County Tele-phone Company, such traffic is interpreted by the phone system as standard message traffic emanating from downtown Colorado Springs, not elsewhere.  Dial tone, network access registers, and local loops are all provided by the local telephone companies, not Phonet. It must be remembered that a phone call to the Phonet system can originate from anywhere in the world, but is limited to terminating in those exchanges local to Colorado Springs.  As noted in the deposition, all Phonet does is switch calls for its flat-rate customers.

III. discussion

A. In 1987 the legislature at the behest of U S WEST repealed and reenacted the 1984 intrastate telecommunications article, Article 15 of Title 40, to provide for three levels of regulatory supervision:  wholly regulated public utility services per § 40-15-201, C.R.S., et seq.; emerging competitive services per § 40-15-310, C.R.S., et seq.; and wholly deregulated services per § 40-15-401, C.R.S., et seq.
B. As pertinent to this case § 40-15-401, C.R.S., perti-nently provides:

40-15-401.  Services, products, and providers exempt from regulation.  (1) The following prod-ucts, services, and providers are exempt from reg-ulation under this article or under the “Public Utilities Law” of the state of Colorado:

* * *

(f)
Centron and centron-like services.

Centron and Centron-life services are statutorily defined in § 40-15-102(4), C.R.S., as:

(4)
“Centron and centron-like services” means services which provide custom switching features which include but are not limited to … nonattend and call transfer, and select trunk hunting and screening.

C. To make sure that the Part 4 services were placed well beyond regulatory grasp, the legislature went on to add in § 40-15-402, C.R.S.:

 
40-15-402.  No regulation by the commission – no certificate required.  (1) Nothing in articles 1 to 7 of this title or parts 2 and 3 of this article shall apply to deregulated services and products pursuant to this part 4.

 
(2)
No certificate of public convenience and necessity shall be required for the provision of serv-ices under this part 4.

 
(3)
The commission may not reclassify deregulated services or products under this part 4 or services and products deregulated by the commission pursuant to sec-tion 40-15-305(1).

D. At the time the 1987 legislation was passed, the Com-mission entered into “interpretative” rulemaking (i.e., without benefit of the Administrative Procedures Act) to further define what the legislature really meant to say, but did not.  The docket is Docket No. 89R-104T, and Decision No. C89-290, March 1, 1998 pertinently notes regarding Centron and Centron-like serv-ices:

 
8.2
Centron or Centron-like services require the use of the local loop and network access registers (NAR).  The local loop is used primarily for basic local exchange access.  The network access registers are used to provide direct inward and outward dialing of exchange and long distance calls.  The local loop portion and NAR usage for a Centron system or a Centrex system are not exempt from regulation under Part 4 because they connect the customer-provided equipment to the local network, the local network usage element, or NAR equivalent.

 
8.3
The services and features described in Appen-dix D are examples of Centron or Centron-like services which are available from a stored-program controlled central office.  When these features and services are offered as part of a Centron system for a provider’s customers, then these features should be exempt from regulation as Part 4 services.  Intercom switching services are included within the definition of Centron or Centron-like service.

* * *

 
8.6
The statutory definition uses not only the words Centron but also the words Centron-like.  There-fore, custom switching feature systems, not only named Centron, can be considered as Centron-like.  The six switching features identified in § 40-15-102(4), C.R.S., are examples of custom switching features which are generally associated with Centron or Centron-like services.  All of the six or any particular combination of the six are not required in order for a service to be classified as a Centron or Centron-like service.  Rather, one must look to the service as a whole.

The Appendix D, supra, to Decision No. C89-290 then goes on to list 24 additional examples of Centron-like services beyond the six custom switching examples in the statute.  Again, these are examples, not definitional limitations.  Indeed, nowhere does this office find a definition with limits except for the minimum “…custom switching features…” found in § 40-15-102(4), C.R.S.  Whether this makes the statute overbreadth, vague, or unduly delegates to private telephone companies the right to determine what the law is in Colorado by what they include (or do not include) in “Centron” services is not for this office to say.  For an uncharitable discussion of this area of the law read People v. Von Tersch, 180 Colo. 295, 505 P.2d 5 (1973).

E. Suffice it to say, the evidence of record clearly establishes that Phonet is providing a custom (i.e., made or performed to personal order—Webster’s New Collegiate Dictionary) switching service which, if not Centron, is certainly Centron-like (whatever that may mean), and this is a deregulated service over which this agency has no authority whatsoever.  See § 40-15-402, C.R.S.  As a stand-alone service, with nothing more, the switching service offered by Phonet is beyond the ambit of this agency’s jurisdiction.  Again, “Nothing in articles 1 to 7 of this title or parts 2 and 3 of this article shall apply to deregulated services and products pursuant to this part 4.” § 40-15-402(1), C.R.S.  The legislature wrote Parts 1 through 4 of Article 15 as a whole, and must have been aware of the various services in Parts 2 and 3, to include interexchange services in § 40-15-301(2), C.R.S., as well as basic local exchange service in § 40-15-201(2), C.R.S.  Yet, Parts 2 and 3 do not apply to Part 4 services.  There is no reading in pari materia here.

II. order

A. The Commission Orders That:

1. The complaint of El Paso County Telephone Company is dismissed with prejudice.  Phonet Systems Corporation is pro-viding a deregulated custom switching service pursuant to §§ 40-15-102(4) and 40-15-401(1)(f), C.R.S.  This agency has no juris-diction over the switching service of Phonet Systems Corporation.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

 
 
4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ARTHUR G. STALIWE
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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