Decision No. R98-552

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-477CP-Transfer

in the matter of the application of charles w. and susan a. anfield, d/b/a estes park taxicab, p.o. box 4373, estes park, colorado 80517, for an order of the commission authorizing a transfer of certificate of public convenience and necessity puc no. 54696 from charles w. and susan a. anfield to odd lyngholm, d/b/a estes park shuttle & mountain tours.

recommended decision of
Administrative Law Judge
arthur g. staliwe

Mailed Date:  May 29, 1998

Appearances:

Richard J. Bara, Esq., Denver, Colorado, on behalf of Applicants; and

Mark Williams, Esq., Denver, Colorado, on behalf of Intervenor Emerald Taxi.

I. STATEMENT of the case

A. By application filed October 14, 1997, the Anfields seek to transfer PUC No. 54696 to Mr. Odd Lyngholm.  On Octo-ber 27, 1997, the Commission sent notice to all who might desire to protest, object, or intervene.

B. On November 3, 1997, Richard J. Bara, Esq., in his per-sonal capacity intervened in opposition to the grant, based upon previous unpaid legal fees.  Also on November 3, 1997, Emerald Taxi filed its intervention.  Pursuant to notice the matter came on for hearing on January 15, 1998 before Administrative Law Judge (“ALJ”) Arthur G. Staliwe.  At the conclusion of the hearing the matter was taken under advisement.  Pursuant to the provisions of § 40-6-109, C.R.S., ALJ Staliwe now transmits to the Commission the record and exhibits of said hearing, together with a written recommended decision containing findings of fact, conclusions, and order.

II. findings of fact

A. Based upon all the evidence of record, the following is found as fact:

1. At the time of hearing, this agency’s records revealed that Charles W. Anfield and Susan A. Anfield were the record title holders of PUC No. 54696, a recently issued cer-tificate similar to a prior certificate lost by the Anfields because of failure to timely file annual reports.  As pertinent here, the Anfields seeks to sell their new certificate to Odd Lyngholm, Estes Park, who is operating the authority pursuant to temporary approval granted November 17, 1997.

2. Lyngholm is the owner and operator of a motel, tour service, reality brokerage, central reservations system, and alarm company in Estes Park.  Mr. Lyngholm has been a resident of Estes Park for 29 years, and began talking to the Anfields about acquiring their operating authority several years ago.

3. For this proceeding, the applicants filed a sample of operations for July 10, 1997; August 10, 1997; September 10, 1997; October 10, 1997; and November 10, 1997.  See Exhibit No. 1.  The exhibit and related testimony of Messrs. Anfield and Percy establish that the Anfields, and then Mr. Lyngholm, actively operated those portions of PUC No. 54696 providing for scheduled service between Estes Park and Denver Internal Airport (“DIA”), as well as charter service and sightseeing service (see October 10, 1997 documents).  However, the evidence of record fails to establish any transportation of passengers on schedule between all points within a 12-mile radius of the intersection of U.S. Highways 34 and 36 in Estes Park, nor the transportation of passengers on schedule between Boulder and points within 12 miles of Estes Park, as more fully set forth in Parts II and IV of PUC No. 54696.

4. The evidence presented by the witnesses appearing on behalf of Emerald Taxi establishes that the Anfields were operating their authority up to December 31, 1996 (testimony of Brenda Becker), and the testimony of Ms. Jenny Rodin establishes active operations until at least October 1, 1997 when she left to take maternity leave.  Given that, this office cannot find that the Anfields abandoned or allowed to become dormant all portions of their authority, but only certain portions of scheduled authority which are likely to be highly unprofitable if operated.

5. One issue that arose at hearing was the evidence that Mr. Lyngholm was providing charter service between points in the Estes Park area, albeit without benefit of a filed tariff since he simply adopted the incomplete Anfield tariff.  This service was only performed after Lyngholm could not get the pas-senger to travel to Estes Park, instead he traveled to Allenspark to pick up travelers who later boarded vehicles bound from Estes Park to DIA.  This is arguably within the ambit of PUC-54696 (charter operations), and the service was performed for $20, although the Anfield tariff fails to contain a charter charge. 

III. discussion

A. In a sale or transfer such as this case, the pertinent Commission rules provide:

 
723-31-3.5
An application for transfer of a certificate shall contain all the information required by Rule No. 50(g) of the Commission’s Rules of Practice and Procedure.  Applicants for a transfer must further establish that:

 

723-31-3.5.1
The transferee will engage in bona fide common carrier operations under the certifi-cate.

 

723-31-3.5.2
The transferor of a certifi-cate has been engaged in, and now is engaged in, bona fide common carrier operations under its certificate; and, further, that neither the certificate nor any part thereof has been abandoned or allowed to become dor-mant.

 

723-31-3.5.3
All rights held under each certificate are sought to be transferred or that a split of the certificate is in the public interest.

 

723-31-3.5.4
The transfer will not result in the common control or ownership of duplicating or overlapping operating rights, unless it is agreed by the parties that the Commission may cancel any over-lapping or duplicating operating rights, or unless the Commission finds that the duplication or overlap is in the public interest or is immaterial.  The term operat-ing rights applies to both common carrier certificates and contract carrier permits.

See 4 Code of Colorado Regulations 723-31.

 
B.
Applying the above to this case, this office notes that the transferee, Mr. Lyngholm, is certainly providing as much service as he is asked to perform, regardless of whether his paperwork is in order.  The limited evidence of record is that the transferors, the Anfields, have engaged in some operations, certainly the lucrative Estes Park to DIA route.  However, local scheduled service appears absent, as does Boulder-Estes Park scheduled service.

 
C.
It should be noted that Emerald Taxi is exclusively a call-and-demand carrier; it holds no scheduled authority.

 
D.
In this case, with no pending complaint against the Anfields, a strict reading of the rule requires a split of the authority with all call-and-demand portions, plus scheduled serv-ice between Estes Park and Denver (Parts I and III) going to Lyngholm, while Parts II and IV would remain with the Anfields.  These parts provide for local scheduled service in Estes Park (from September 15 to May 31 of the following year), and sched-uled service between Boulder and Estes Park, expensive loss oper-ations.  This would have the effect of stripping local scheduled service away from Estes Park, requiring a new applicant to go through a full application process versus allowing an incumbent to hold existing authority and operate it if conditions warrant.

 
E.
In this case, based upon the limited evidence of record, it appears that Part II and Part IV have at least become dormant (i.e., non-use alone without the intent element necessary for abandonment) as that term is used by this agency.  See Deci-sion No. R80-1417, July 17, 1980, In Re Nicoll Warehousing Co. Parts II and IV must remain with the Anfields, and they may breathe new life into them for transfer later.  See § 40-10-112, C.R.S., for statutory notice requirements necessary to revoke a certificate, which notice requirements are not present here.

 
F.
It must also be remembered that this agency’s action in transfers is merely permissive, not mandatory.  We have no authority to force a seller to sell, nor a buyer to buy.  PUC v. Home Light & Power Co., 163 Colo. 72, 428 P.2d 928 (1967).

IV. order

A. The Commission Orders That:

1. Should the applicants elect to go forward, Parts I and III of PUC-54696 are eligible for transfer.  Parts II and IV of PUC-54696 are dormant, and may not be transferred at this time.

2. The right of the Transferee to operate under this order shall depend on its compliance with all present and future laws and Commission rules and regulations, and the prior filing by Transferor of delinquent reports, if any, covering operations under the permit up to the time of transfer.

3. Transferee shall cause to be filed with the Com-mission certificates of insurance as required by Commission rules.  Transferee shall also adopt the tariff of the Transferor which shall become that of Transferee until changed according to law.  Transferee shall pay the vehicle identification fee.  Transferor shall file a terminating annual report from the 1st of January to the date of this Order.  Applicants shall file an acceptance of transfer signed by both the Transferor and Trans-feree.  Operations may not begin until these requirements have been met.  If the Applicants do not comply with the requirements of this ordering paragraph within 60 days of the effective date of this Order then ordering paragraph 1 above, which grants authority to the Transferee, shall be void, and the authority granted shall then be void.  On good cause shown, the Commission may grant additional time for compliance, if the request for additional time is filed within the 60 days.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

 
 
5.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ARTHUR G. STALIWE
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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