Decision No. R98-518-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-494T

in the matter of the application of worldcom, inc. for approval to transfer control of mci communications corporation to worldcom, inc.

interim order of
Administrative Law Judge
Lisa d. hamilton-fieldman
granting motion to reopen record
and scheduling hearing therefor

Mailed Date:  May 22, 1998

I. statement

A. This application for authority to transfer control of MCI Communications Corporation (“MCI”) to Worldcom, Inc. (“Worldcom”), was the subject of four days of hearing before Administrative Law Judge Lisa D. Hamilton-Fieldman, from March 30, 1998, to April 2, 1998.  Statements of position were submitted by the parties (Staff of the Commission is a party of record but did not participate in the hearing and did not submit a statement of position) on April 25, 1998.

B. At the same time it filed its statement of position, Intervenors GTE Corporation and GTE Communications Corporation (jointly “GTE”) filed a Motion to Reopen the Record with a sup-porting affidavit.  On May 8, 1998, WorldCom and MCI filed a Motion to Accept Response (response time in this docket has been shortened to five days, but the Applicants inadvertently respond-ed within the conventional 14 days), a Response to the Motion to Reopen, a Contingent Motion to Accept Affidavit, and the subject affidavit.  On May 19, 1998, the Administrative Law Judge con-vened a telephone conference to resolve the motions, at which WorldCom and MCI were represented by counsel Richard L. Fanyo and GTE was represented by counsel Michael L. Glaser.  With the agreement of the parties, this conference was not recorded.

C. All of the parties have attempted in good faith to com-ply with the discovery orders issued in this case.  Nevertheless, there is no dispute that the motion to reopen the record was prompted by MCI’s late compliance with a discovery request/order.  The question of whether the material was available for discovery and how it should be treated by the parties was discussed at hearing, and at that time the Administrative Law Judge ordered that the parties could include the information in their state-ments of position.  Having seen the information, GTE has now con-cluded that it needs to present evidence on the issue rather than simply inserting the information in its argument.  WorldCom/MCI assert that the order at hearing concerning the treatment of the information should stand.

D. During the telephone conference it became clear that WorldCom/MCI’s main argument against reopening the record con-cerned the reliability of the information provided pursuant to discovery and of the conclusions drawn from that information.  This Administrative Law Judge is not comfortable with resolving questions of credibility based on paper filings alone, especially where a reasonable alternative exists.  That fact, coupled with the fact that GTE would have been entitled to present evidence on this issue if it had had the information before the conclusion of the hearing, and the fact that WorldCom/MCI also seek to rebut the disputed information with an affidavit of their own, justi-fies reopening the record in this case for the limited purpose of permitting GTE to present its analysis of the discovery informa-tion provided after the close of hearing, and for the Applicants’ response thereto.

E. For the purpose of this limited reopening, the affi-davits filed by the parties with their pleadings on the motions shall be treated as pre-filed direct testimony.  No additional pre-filed testimony will be accepted.  Hearing on this issue will be limited to the scope of that testimony and cross-examination thereon.  At the conclusion of the hearing, the parties may offer oral argument concerning the new information.  To minimize the delay resulting from the reopening of the record, no additional written argument will be accepted.

II.
ORDER

A.
It is Ordered That:

1.
The Motion to Reopen the Record filed by GTE Cor-poration and GTE Communications Corporation, is granted (no prej-udice resulted from the late response to that motion by WorldCom, Inc., and MCI Communications Corporation, and their response to the motion was considered).  The record in Docket No. 97A-494T will be reopened consistent with the preceding discussion.

2.
Hearing in this matter is scheduled as follows:



DATE:
May 29, 1998



TIME:
9:30 a.m.



PLACE:
Commission Hearing Room




1580 Logan St., Office Level 2




Denver, Colorado 80203

 
 
3.
This Order is effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



LISA D. HAMILTON-FIELDMAN
________________________________
Administrative Law Judge



( S E A L )
[image: image1.wmf]
ATTEST:  A TRUE COPY

[image: image2.png]éu,‘,?f- péC‘—ZT-';_




____________________

Bruce N. Smith

Director
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