Decision No. R98-495

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-063CP

in the matter of the application of robert w. jennings, jr., d/b/a douglas county airport shuttle, for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

recommended decision of
administrative law judge
arthur g. staliwe

Mailed Date:  May 19, 1998

Appearances:

Robert W. Jennings, Jr., pro se; and

Dale E. Isley, Esq., Denver, Colorado, on behalf of Greater Colorado Springs Transportation Company.

I. statement

A. By application filed February 2, 1998, Robert W. Jennings, Jr., requested authority from this Commission to trans-port passengers in call-and-demand limousine service between all points in the area comprised of the Counties of Douglas and Elizabeth[sic] on the one hand, and on the other hand Denver International Airport.  On February 17, 1998, the Commission sent notice to all who might desire to protest, object, or intervene.  On March 5, 1998, Greater Colorado Springs Transportation Company filed its intervention, which intervention was preceded on Febru-ary 26, 1998 by Cowen Enterprises’ intervention.

B. Pursuant to notice the matter came on for hearing on May 13, 1998 before Administrative Law Judge Arthur G. Staliwe.  At the outset this office discussed with Mr. Jennings the legal requirements for obtaining authority after determining that Mr. Jennings had no public witnesses at hearing.  Accordingly, after review Mr. Jennings elected to withdraw this application subject to refiling in the future.

II.
discussion

A. The policy governing the transportation of passengers as sought here is that of regulated monopoly, not regulated com-petition.  Rocky Mountain Airways v. P.U.C., 181 Colo. 170, 509 P.2d 804 (1973).  In that regard, before a new carrier can be admitted into an area already served by existing carriers, the service of the existing carriers must be shown to be sub-stantially inadequate.  Rocky Mountain Airways v. P.U.C., supra; Colorado Transportation Co. v. P.U.C., 158 Colo. 136, 405 P.2d 682 (1965); Ephraim Freightways, Inc. v. P.U.C., 151 Colo. 596, 380 P.2d 228 (1963).  “Substantial inadequacy” has been con-sistently defined by our supreme court in the following words taken from Ephraim Freightways, Inc. v. P.U.C., supra:
Of course, not all the instances of inadequate service testified to by the applicant’s witnesses were shown to be without foundation, and certain complaints in the record remained unanswered.  But the test of inadequacy is not perfection, and when a common carrier renders services to numerous cus-tomers in a wide territory undoubtedly some dis-satisfaction will arise and some legitimate com-plaints result; but for a new service to be authorized in an area already served by a common carrier, inadequacy of the present service must be shown to be substantial.  See Combs v. Johnson, 331 S.W. (2d) 730 (Ky. 1959.  Applicant’s unre-butted evidence of some instances of unsatisfac-tory service does not constitute substantial evi-dence of inadequacy.

Emphasis supplied, 151 Colo. at 603.  See also Colorado Trans-portation Co. v. P.U.C., supra.  Mr. Jennings is urged to keep the above in mind if applying for common carrier authority.

B. Alternatively, given the luxury features found on Mr. Jennings’ van, he might want to consider registering as a luxury limousine operator pursuant to § 40-16-101(3), C.R.S.  Mr. Jennings is advised to consult with the staff of the Commis-sion regarding current rules, legislation, etc., and obtain copies of same from staff.  And then he should take the time to ask enough questions until he has a grasp of both the process and what is required.  This should allow him to make an informed decision regarding reapplying and/or registering as a luxury lim-ousine.

II. order

A. The Commission Orders That:

1. The application of Robert W. Jennings, Jr., in this docket is dismissed without prejudice.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

 
 
4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ARTHUR G. STALIWE
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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