Decision No. R98-468

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98M-195CP

application of limo express, inc., for an order of the commission exempting driver dennis brian sharkey from part 391.41(b)(3) (diabetes mellitus) of the commission’s motor carrier safety rules.

recommended decision of
administrative law judge
ken f. kirkpatrick
granting waiver

Mailed Date:  May 13, 1998

I.
statement

A. This application was filed on May 5, 1998, by Limo Express, Inc. (“Limo Express”).  By this application Limo Express and driver Dennis Sharkey seek an order of the Commission exempt-ing Sharkey as a driver for Limo Express from the requirements concerning diabetes of the Federal Motor Carrier Safety Regula-tions set forth at 49 CFR § 391.41(b)(3), applied by the Commis-sion in Rule 1 of the Commission’s Safety Rules and Regulations for Common Carriers by Motor Vehicle, Contract Carriers by Motor Vehicle, Carriers of Household Goods by Motor Vehicle, and Motor Vehicle Carriers Exempt from Regulations as Public Utilities, 4 Code of Colorado Regulations 723-15 (“Safety Rules”).

B. Sharkey and Cabs, Inc., had been previously granted a waiver of this section of the Safety Rules when Sharkey was employed as a driver for Cabs, Inc.  See Decision No. R96-1172, November 6, 1996.  That waiver, which applied to Sharkey and Cabs, Inc., was for a period of three years or until November 26, 1999.  Sharkey has apparently changed employment and now his cur-rent employer, Limo Express, is required by the Safety Rules to seek a similar waiver.  Attached to the application is a copy of Sharkey’s motor vehicle record as of April 22, 1998, indicating no violations.  In addition, the previous waiver granted to Sharkey required him to report to this Commission if his medical condition changed.  No reports have been received.

C. In these circumstances, since Sharkey’s waiver still has 18 months to run, it would be appropriate to grant Limo Express a waiver for the remaining 18 months without a hearing.  Thus Sharkey’s waiver and Limo Express’s waiver would expire at the same time, namely, November 26, 1999.

D. In accordance with § 40-6-109, C.R.S., it is recom-mended that the Commission enter the following order.

II. order

A. The Commission Orders That:

1. Limo Express, Inc., is granted a waiver of the requirements of the Federal Motor Carrier Safety Regulations set forth at 49 CFR § 391.41(b)(3), as applied by the Commission to Colorado carriers by its Motor Carrier Safety Rules, 4 Code of Colorado Regulations 723-15, as applied to Dennis Sharkey, until November 26, 1996.  Sharkey’s previous waiver granted by Decision No. R96-1172, November 6, 1996, including the reporting require-ments, remains in full force and effect by its own terms.

2. The hearing in this matter scheduled for May 26, 1998 is vacated.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

 
 
5.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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____________________

Bruce N. Smith

Director
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