Decision No. R98-463

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-039CP

in re the matter of the joint application of colorado transporta-tion services, inc., amercian cab company of denver, llc, and greater colorado transportation company, one riverway, suite 600, houston, texas 77056-1903, for authority to transfer assets including operating authority.

recommended decision of
administrative law judge
ken f. kirkpatrick
granting application

Mailed Date:  May 8, 1998

Appearances:

Robert Nichols, Esq., Boulder, Colorado, for the Applicants; and

Lance Gray and Ronald Cramer for the Association of Professional Taxi Drivers of Colorado.

I. statement

A. This application was filed on January 28, 1998 and the Commission gave notice of it on February 2, 1998.  A timely intervention was filed on March 3, 1998 by the Association of Professional Taxicab Drivers of Colorado (“Association”).  The matter was originally scheduled to be heard on April 24 and 27, 1998.  However, the matter was rescheduled at the request of the Applicants to May 5, 1998 in a Commission hearing room in Denver, Colorado.

B. At the assigned place and time the undersigned called the matter for hearing.  During the course of the hearing Exhibits 1 through 8 were identified, offered, and admitted into evidence.  At the conclusion of the hearing the matter was taken under advisement.

C. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. findings of fact

A. This is an application to transfer assets of Colorado Transportation Services, Inc., and American Cab Company of Denver, LLC (collectively “American” or “Transferor”) to Greater Colorado Transportation Company (“GCTC” or “Transferee”).  These assets include Certificate of Public Convenience and Necessity (“CPCN”) PUC No. 53680.  That CPCN authorizes the transportation of passengers and their baggage in taxicab service between all points within the area comprised of the Counties of Adams, Arapahoe, Boulder, Denver, Douglas, and Jefferson, State of Colo-rado; and the transportation of passengers and their baggage in taxicab service from all points in the City and County of Denver to all points in the State of Colorado.  The certificate is restricted to the use of a maximum of 50 vehicles in service at any time.

B. American began operations as a taxicab company in the Denver metro area on October 31, 1995, and has rendered con-tinuous service since that date.  Also, since that date it has operated to the full extent of the authority issued to it.  No part of the authority has been allowed to be abandoned or become dormant.  American seeks to transfer all of PUC No. 53680 to the Transferee.

C. Transferee GCTC is a Colorado corporation.  It is a wholly-owned subsidiary of Yellow Cab Service Corporation of Colorado Springs (“YCSC”) which in turn is a wholly-owned sub-sidiary of Coach USA, Inc. (“Coach”).  Coach currently operates, through subsidiaries, seven taxicab companies in seven cities.  It is the largest motor coach operator in North America.  Its revenues for calendar year 1997 were $542,790,000.  As of Decem-ber 31, 1997, it had total stockholder’s equity of $160,555,000.  Coach, YCSC, and GCTC are fit, financially and otherwise, to operate PUC No. 53680.

D. American is in a precarious financial situation which is deteriorating.  Continued operation and viability of American is uncertain at this point.  Acquisition of American by the Transferee will cause an infusion of capital into American which will keep it a viable entity.

E. Coach is the parent corporation of Metro Taxi, Inc. (“Metro”), which operates a taxicab service in the Denver metro-politan area under CPCN PUC No. 1481.  PUC No. 1481 overlaps PUC No. 53680 in terms of covering the Denver metro area.  How-ever, PUC No. 1481 is limited to 300 vehicles at any one time.  Thus American’s PUC No. 53680, with its additional 50 vehicles, represents authority that Metro does not have, and hence there is no duplication between the two CPCNs.

F. Coach proposes to operate, through its subsidiaries, Metro and American as distinct taxicab fleets.  They will be dis-tinct in that they will maintain their different taxicab mark-ings, different name, and different public dispatch.
  However, many activities will be shared under the plan envisioned by Coach.  For example, there will be a shared physical facility with shared maintenance.  There will be a shared office and accounting staff, and shared driver dispatch.  However, there will be separate general managers for American and Metro with day-to-day authority over the entities Allowing these common operations will cause operating efficiencies to develop.  The joint operations will also allow for upgrading of the American fleet as well as its computer dispatch system.  Coach plans to operate the entities separately indefinitely, but it will re-evaluate after six months to a year to see how things are going.

III. discussion

A. This Commission’s Rules Governing Common Carriers of Passengers by Motor Vehicle for Hire, 4 Code of Colorado Regula-tions 723-31 (“Common Carrier Rules”) set forth the criteria by which to evaluate a transfer.  These rules require that appli-cants for a transfer establish that:

 
(1)
The Transferee will engage in bona fide com-mon carrier operations under the certificate;

 
(2)
The Transferor has been engaged in, and now is engaged in, bona fide common carrier operations under its certificate, and further, that neither the certificate nor any part thereof has been abandoned or allowed to become dormant;

 
(3)
All rights held under each certificate are sought to be transferred; and

 
(4)
The transfer will not result in the common control or ownership of duplicating or overlapping operating rights, unless the Commission finds that the duplication or overlap is in the public interest or is immaterial.

B. Traditionally this Commission has also required a show-ing of financial and operational fitness on the part of the Transferee.  It has also generally required that a transfer be in the public interest.  See In Re: Yellow Cab, et al., Decision No. C95-1260.

C. No party has challenged items (1), (2), (3), or (4) above.  The Association has challenged the fitness of the Trans-feree generally, and it suggests that the transfer is not in the public interest.

D. Association claims that Coach unjustifiably raised the payoff at Metro.
  However, the payoff or lease rate charged to drivers is not a matter within this Commission’s jurisdiction.  See § 40-3-103, C.R.S.  In addition, the evidence indicated that the Metro lease charge is less than that of at least one other taxicab company in the Denver metro area.

E. The Association suggests that Metro’s training program is inadequate.  Association claims that Metro puts drivers on the street who are not knowledgeable about city streets.  However, Metro established on rebuttal that it has a training program which includes a requirement that all drivers get a Herdic license from the City and County of Denver.  The City and County of Denver issues a Herdic license only upon a demonstration that a driver is familiar with city streets.  Metro’s training program cannot be found to be inadequate based on the evidence of record in this proceeding.

F. Thus neither claim by the Association demonstrates that Coach is unfit.

Finally, Association contends that allowing the trans-fer is against the intent of legislation, now codified at § 40-10-105(2), C.R.S., that changed the regulatory framework for 

G. taxicabs in the more populous counties of the State from regu-lated monopoly to regulated competition.  However, that legisla-tion only altered the standard used to regulate new entrants to the field.  It does not require that this Commission ensure that there are a certain minimum number of independent taxicab com-panies operating in any given location, which is what the Asso-ciation suggests.  Allowing this transfer is not inconsistent with the concept of regulated competition.

H. There is territorial overlap between the authority of American and the authority of Metro.  However, as noted above, each certificate is limited to a discrete number of taxicabs.  Thus there is no overlap of authority within the meaning of the Common Carrier Rules.

The evidence established that American will not be a viable, ongoing concern for much longer.  Refusing the transfer application will likely result in American’s going out of busi-ness in some fashion.  Alternatively, granting the application will allow the American entity to survive, albeit under the Coach umbrella.  The transfer of the 50 vehicles to Metro will not sig-nificantly change the balance of the taxicab market, which cur-rently consists of approximately 850 vehicles.
  In fact, trans-

I. fer of the 50 vehicles will not change the overall size of the authorized fleet at all.  The Administrative Law Judge finds and concludes that granting the application is consistent with this Commission’s rules governing the transfer of certificates and is in the public interest.  Therefore the order below recommends that the application be granted.  However, the Order is condi-tioned on Transferee GCTC operating American as a distinct fleet for at least 6 months.
  And GCTC is required to seek Commission approval before ceasing to operate American as a distinct fleet.

J. In accordance with § 40-6-109, C.R.S., it is recom-mended that the Commission enter the following order.

IV. order

A. The Commission Orders That:

1. Docket No. 98A-039CP, being an application of Colorado Transportation Services, Inc., and American Cab Company of Denver, LLC, to transfer assets, including Certificate of Pub-lic Convenience and Necessity PUC No. 53680, to Greater Colorado Transportation Company, is granted.

2. The right of the Transferee to operate under this Order shall depend on its compliance with all present and future laws and Commission rules and regulations, and the prior filing by Transferor of delinquent reports, if any, covering operations under the permit up to the time of transfer.

3. Transferee shall cause to be filed with the Com-mission certificates of insurance as required by Commission rules.  Transferee shall also adopt the tariff of the Transferor which shall become that of Transferee until changed according to law.  Transferee shall pay the vehicle identification fee.  Transferor shall file a terminating annual report from the 1st of January to the date of this Order.  Applicants shall file an acceptance of transfer signed by both the Transferor and Trans-feree.  Operations may not begin until these requirements have been met.  If the Applicants do not comply with the requirements of this ordering paragraph within 60 days of the effective date of this Order then ordering paragraph 1 above, which grants authority to the Transferee, shall be void, and the authority granted shall then be void.  On good cause shown, the Commission may grant additional time for compliance, if the request for additional time is filed within the 60 days.

4. Transferee Greater Colorado Transportation Company shall operate American as a distinct fleet for at least 6 months.  Greater Colorado Transportation Company shall obtain Commission approval before ceasing to operate American as a distinct fleet. 
5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

 
 
7.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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� By this it is meant that a caller that requests an American cab will get an American cab and a caller that requests a Metro cab will be sent a Metro cab.  As noted below, some driver dispatch will be shared.


� The payoff is the amount that a cab driver pays for weekly use of a taxicab.  The weekly payoff at Metro is $516, with the driver keeping all fares.


� These authorized vehicles are distributed as follows:  Denver Taxi, LLC, 300; Zone Cab, 142; Metro Taxi, 300; American Cab, 50; and Freedom Taxi, 50.


� This will require American to operate distinctly marked vehicles with a distinct name and distinct public dispatch.  GCTC may combine the physical plant, driver dispatch, administrative functions, and other matters of American and Metro as described at hearing.
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