Decision No. R98-412-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-622G

in re:  application of public service company of colorado for a certificate of public convenience and necessity to construct and operate a 53-mile long, 24-inch natural gas pipeline.

interim order of
administrative law judge
ken f. kirkpatrick
granting motion to strike
testimony and motion to
compel discovery in part

Mailed Date:  April 23, 1998

I. statement

On April 17, 1998, Public Service Company of Colorado (“Public Service”) filed its Motion to Strike Testimony and Exhibits or in the Alternative to Compel Discovery.  By this motion Public Service has sought to have the Commission strike all testimony and exhibits of the K N Group
 which relate to K N Wattenberg’s proposed Front Runner Project.  And, alterna-tively, Public Service seeks to have certain discovery responses compelled which relate to the K N Wattenberg proposed Front Runner Project.  As noted in the motion the Front Runner Project 

A. is a proposed pipeline application pending before the Federal Energy Regulatory Commission (“FERC”) which is similar in many ways to Public Service’s proposed Front Range Project, which is the subject of this application.

B. The undersigned Administrative Law Judge shortened the response time to the entire motion to five days, and notified the K N Group’s counsel of this.  On April 22, 1998, the K N Group filed its Response to the Motion.

C. The K N Group states that the fact that there is a com-peting project (Front Runner) on file with the FERC is a relevant fact that the Commission should be made aware of, but the Com-mission should not go beyond considering the fact and potential consequences of that competing FERC application.  See Response, page 3.  Further, the K N Group states that it is not appropriate for the Commission to engage in a comprehensive review or deter-mination as to the merits of the Front Runner Project in this proceeding.  Response at page 4.  Finally, the K N Group notes that neither agency should attempt to review the merits of the application that is before the other agency.  Response at page 5.  The Administrative Law Judge agrees with all of these principles.  However, he disagrees with the suggestion that the K N Group testimony as filed is limited to simply a description of the Front Runner pipeline and possible consequences if it were built.

D. This application is not a competing facilities applica-tion, as both parties note.  Therefore the comparative merit of each pipeline is not properly before this Commission.  Much of the K N Group’s testimony attempts to introduce comparative tes-timony, and this is improper.

E. On the other hand, the Commission cannot ignore com-pletely the proposed Front Runner pipeline, as urged by Public Service.  To do this would be simply ignoring the reality that the Front Runner pipeline may be built.  The Commission should not take a head-in-the-sand approach to this application.  Thus relevant considerations include whether the Front Runner pipeline may be built, its potential effects generally on Public Service and its ratepayers, and the potential for bypass of Public Serv-ice.  Considerations that are not relevant include comparative pricing to shippers for the two proposals, potential effects on the K N Group if either or both pipelines are built, or the potential for bypass of any of the K N Group’s facilities.

F. Bearing the above in mind the Motion to Strike Tes-timony is granted in part.  The following testimony is stricken:

Kathryn L. McCoy

1.
From page 2, line 13 beginning with the word “especially” through page 2, line 19 ending with the word “pipeline.”

2.
From page 5, line 11 through page 6, line 9.

3.
From page 7, line 14 through page 7, line 20.

4.
From page 8, line 22 through page 9, line 25 (lines 1 through 15 of the correct testimony).

5.
From page 12, line 7 through page 14, line 24 (lines 1 through 17 of the corrected testimony).

6.
From page 16, line 25 through page 17, line 18.

7. From page 18, line 22 through page 19, line 6.

Testimony of Richard E. Kaup

1. From page 7, line 3 beginning with the word “The” through page 8, line 3.

2. From page 15, line 23 through page 17, line 4 ending with the word “another.”

3. From page 20, line 6 through page 20, line 12.

4. Page 21, line 6 strike the words “lower cost”.

5. From page 21, line 17 through page 22, line 11.

G. In addition, K N Wattenberg should respond to Data Request No. 32.  This seeks information which goes to the viability of the Front Runner Project, and the likelihood that it will be built, which broadly is a factor for the Commission’s consideration.  The Motion to Compel is denied as to all other data requests as the data requests are either irrelevant, answered, or seek information from the K N Group as a whole rather than from the individual entities.

H. Finally, there is one housekeeping note.  The previous order failed to set forth the starting time for the hearing.  The hearing starts at 9:00 a.m. each day.

II. order

A. It Is Ordered That:

1. The Motion to Strike Testimony or in the Alterna-tive to Compel Discovery filed April 17, 1998 by Public Service Company of Colorado is granted in part as set forth above.

2. K N Wattenberg, L.L.C., shall respond to Data Request No. 32 by noon on April 27, 1998.

3. The K N Group shall provide copies of testimony at the hearing which have the appropriate portions of testimony stricken consistent with this Order.

4. The hearing in this matter starts at 9:00 a.m. each day.

5. This Order shall be effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director



g:\order\622g2.doc

� The K N Group consists of K N Energy, Inc., K N Services, Inc., and K N Wattenberg Transmission Limited Liability Company.
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