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I. statement

A. On March 30, 1998, K N Energy, Inc., K N Services, Inc., and K N Wattenburg Transmission, LLC (collectively “K N Group”) filed their Notice By The K N Group That They Consider Material Nonproprietary And Outside The Scope Of The Protective Order.  By this notice the K N Group challenges the confidentiality of certain material provided to the K N Group through discovery by Applicant Public Service Company of Colorado (“Public Service”).  Public Service timely filed a pleading asserting the confidential nature of the material on April 9, 1998, as did Intervenors Colorado Interstate Gas and Wyoming Interstate Company, Ltd.

B. The K N Group timely responded on April 17, 1998, and Intervenor HS Resources timely filed a response in support of the K N Group’s position on April 20, 1998.

C. Public Service noted that it had agreed to drop its claim of confidentiality for two of the seven items which are in dispute.  Thus this order concerns only the remaining five items which are subject to the notice by the K N Group.

D. At the outset, the undersigned Administrative Law Judge (“ALJ”) notes that this Commission’s treatment of confidential material in the recent past has become more difficult.  With the advent of competition in the utility arena, more and more material is claimed to be competitive, and more and more com-petitors are participating in proceedings where confidential information may be necessary for the Commission to make a deter-mination on an important issue.  There are two types of con-fidential information that this Commission deals with, which types are sometimes intertwined.  It is necessary, however, to distinguish between the two types of situations for they are treated differently.

E. The first type of situation is material that is filed with the Commission, along with a claim of confidentiality, which becomes a public record.  As such, these public records are sub-ject to inspection under §§ 24-72-201 through 206, C.R.S., unless they are subject to an exception.  One of the exceptions is for trade secrets, privileged information, and confidential com-mercial and financial information.  See § 24-72-204(3)(a)(IV), C.R.S.  Any writing which has been filed with this Commission is subject to a request for inspection and copying under these provisions, and in such an instance, the custodian of records, not the Commission, makes a determination as to whether or not the material should be open for inspection.
  The statute con-tains numerous safeguards and an allowance for judicial appeal.

F. The other type of confidential information which this Commission deals with is materials which are provided by one party to another party in an ongoing proceeding before the Commission.  In order to deal with these materials the Commission has traditionally entered a protective order in advance of any claims of confidentiality in order to set forth a procedure by which matters that are alleged to be confidential can be handled.  This allows all parties, and the Commission, to obtain access to information that is necessary to make determinations in the mat-ter at hand.  The parties’ access to this type of information comes by virtue of their party status in the proceeding, and not by virtue of the requirements of the Open Records Act.  The over-riding purpose of the protective order is to allow parties to fully participate and for the Commission to make an informed decision.

G. It is important to appreciate the distinctions between the two types of confidential information in order to decide a case such as the instant one.  For example, the Intervenors opposing the confidential treatment of this material do so on the grounds that the public has a right to know some of the infor-mation which is claimed to be confidential.  However, the method to resolve a confidential designation on that basis is to file an Open Records request.  For purposes of challenging the con-fidential treatment of documents set forth in the protective order, it is necessary for a party to establish that it cannot fully or meaningfully participate with the terms of the protec-tive order in place.  Notably, in the instant dispute no party has alleged that its participation in this proceeding is sub-stantially or materially hindered by obtaining the information subject to the terms of the protective order.  Rather, there have been somewhat broad claims of a public right to know all the details of the proposed transaction.  However, this has not been tied to the needs of the parties in this proceeding sufficiently to cause the undersigned to alter the treatment of the designated items.

H. The ALJ recognizes that this analysis departs somewhat from the terms of the protective order.  Nonetheless, the literal terms of the protective order cannot be followed because they appear to give to the Commission or the ALJ the power to make a determination as to whether writings which will ultimately be filed with the Commission will be deemed open records subject to inspection.  That power is reserved exclusively for the custodian of records, namely, the Director of the Commission.  The ALJ can only determine the manner of treatment of allegedly confidential material.  If the ALJ were able to determine whether a matter was confidential or not under the terms of the protective order, it would not be consistent with the process mandated in the Open Records act.

I. The above analysis is not inconsistent with the cases cited by the K N Group and HS.  Those cases either deal with the ultimate designation of material as confidential, or whether to allow discovery subject to a protective order.  As noted above, the ultimate designation is not a matter for the ALJ; the deci-sion to allow discovery, subject to a protective order, has already been made.

J. The protective order allows all parties (and the Com-mission) to obtain and use the information meaningfully in this proceeding.  Therefore there is no reason to alter its applica-tion to the challenged materials.

K. For the reasons set forth above the treatments of Items 1, 4, 5, and 6 set forth in the notice of the K N Group shall remain confidential.  Items 2 and 3 are no longer subject to the terms of the protective order.

L. On April 21, 1998, Ducker, Montgomery & Lewis, P.C., filed its Notice and Motion for Withdrawal of Counsel.  Movant seeks an order of the Commission allowing it and Robert C. Montgomery personally to withdraw as counsel of record for e prime, inc.  As grounds for the motion it is stated that e prime, inc., has retained other counsel, which counsel has already entered an appearance.  No response to the motion was filed.  Good grounds having been shown the motion should be granted.

II. order

A. It Is Ordered That:

1. Items 2 and 3 set forth in the Notice by the K N Group filed March 30, 1998 are no longer subject to the terms of the protective order.  Items 1, 4, 5, and 6 remain subject to the terms of the protective order.

2. Ducker, Montgomery & Lewis, P.C., and Robert C. Montgomery are permitted to withdraw as counsel of record for e prime, inc.

3. This order shall be effective immediately.
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� The custodian of records for the Commission is the Director of the Commission.
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