Decision No. R98-388-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-622G

in re:  application of public service company of colorado for a certificate of public convenience and necessity to construct and operate a 53-mile long, 24-inch natural gas pipeline.

interim order of
administrative law judge
ken f. kirkpatrick
denying motion to dismiss
and denying motion to hold
application in abeyance

Mailed Date:  April 20, 1998

I. statement

A. On March 31, 1998, Intervenors K N Energy, Inc., K N Services, Inc., and K N Wattenburg Transmission Liability Company (collectively “K N Group”) filed a motion seeking to have this application dismissed or, alternatively, held in abeyance.  Responses in opposition were filed on April 14, 1998 by Applicant Public Service Company of Colorado (“Public Service”), Intervenor Colorado Interstate Gas Company (“CIG”), and Staff.  For the rea-sons set forth below the motions should be denied and the matter should proceed to hearing.

B. In its motion, K N Group notes that Public Service seeks in this application:  (a) a certificate of public conven-ience and necessity to construct a 53-mile natural gas pipeline (“Front Range Pipeline”) between Fort St. Vrain and Chalk Buffs, Colorado; and (b) authorization to transfer and sell the com-pleted pipeline to WYCO Development, LLC (“WYCO”), a joint ven-ture of Public Service and CIG, with the right to lease the pipeline back for a period of 30 years.

C. K N Group then goes on to state that CIG and one of its affiliates have filed an application with the Federal Energy Regulatory Commission (“FERC”) concerning an interstate pipeline upstream of the front range pipeline.  These facilities are said to be also owned by WYCO.  The K N Group then states the heart of its argument as follows:

This CIG/WIC proposed project will connect directly with the proposed Front Range Pipeline to create an integrated system owned and controlled by the PSCo-CIG alliance and their affiliates and is designed to trans-port natural gas in interstate commerce.  As a result, the entire pipeline, including the proposed Front Range Pipeline, is subject to the exclusive jurisdiction of the Federal Energy Regulatory Commission under Sec-tion 7 of the Natural Gas Act.

The K N Group further suggests that there are three factors which indicate that this is an integrated project designed to transport gas in interstate commerce:  (a) the physical connection of the two projects; (b) the common ownership of both projects; and (c) “the combination and motivation of Public Service and CIG to bring natural gas from Southern Wyoming to the Front Range mar-kets in direct competition with K N Wattenburg’s proposed Front Runner pipeline”.

D. Public Service, CIG, and Staff all generally oppose the motion, contending that the proposed Public Service pipeline is an intrastate pipeline.

E. The record at this point is not clear as to the nature of the connection between the Front Range Pipeline and any facil-ities of CIG currently existing or to be built in the future.  It does appear that the same entity, a joint venture vehicle for CIG and Public Service, would hold title to both projects; however, this does not appear determinative of the question of whether or not the two projects should be construed as an integrated system.  And finally, a desire to compete with K N Wattenburg’s proposed Front Runner pipeline is not determinative of the question of intrastate versus interstate either.

F. The record contains very few details of the nature of the CIG project.  The testimony that has been filed in this pro-ceeding has not been sworn and therefore cannot be accepted as a substitute for affidavits.  Therefore the K N Group’s Motion to Dismiss essentially must be evaluated simply in terms of the pleadings.  Evaluating the motion on this basis, the Administra-tive Law Judge has no basis upon which to dismiss for lack of jurisdiction.  The record, such as it is, simply contains insuf-ficient information to support the necessary findings which would lead to the K N Group’s conclusion that this is an integrated, interstate project.  Therefore the Motion to Dismiss must be denied.

G. Alternatively, the K N Group suggests that since it is pursuing a complaint against Public Service and others before the FERC concerning this same issue, this Commission should defer to the FERC.  However, as several other parties point out, this Com-mission is required under State law to decide this application within a statutory timeframe.  Specifically, § 40-6-109.5, C.R.S., requires that this application be decided no later than 120 days after the application has been deemed complete, which was February 13, 1998.
  Holding this matter in abeyance pending a FERC decision in the complaint case, when the FERC decision is not imminent, would make it difficult if not impossible for this Commission to comply with its own statutory requirements.  There-fore the motion to hold this matter in abeyance must be denied.

H. For the reasons set forth above, the Motion to Dismiss or Alternatively Hold in Abeyance is denied in its entirety.

II. Order

A. It Is Ordered That:

1. The Motion to Dismiss Application and Alternative Motion to Hold the Application in Abeyance filed March 31, 1998 by K N Energy, Inc., K N Services, Inc., and K N Wattenburg Transmission Limited Liability Company are denied.

2. This Order shall be effective immediately.

THE PUBLIC UTILITIES COMMISSION
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____________________

Bruce N. Smith

Director
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� The Commission can extend the timeframe by an additional 90 days.  See § 40-6-109.5(1), C.R.S.  In extraordinary situations, a further 90 days is available.  See § 40-6-109.9(4), C.R.S.
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