Decision No. R98-368

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-452CP

in the matter of the application of constance l. lenti,
2600 s. oakhurst court, no. 32, glenwood springs, co  81601
for authority to transport passengers in taxicab service as a common carrier for hire.

RECOMMENDED DECISION OF
administrative law judge
ken f. kirkpatrick
granting application in part

Mailed Date:  April 13, 1998

Appearances:

Constance Lenti, Glenwood Springs, Colorado, Pro Se; and

Isaac H. Kaiser, Esq., Denver, Colorado, for Vail Valley Transportation, Inc., and Vail Valley Taxi.

I. statement

A. This application was filed on October 8, 1997, and the Commission gave notice of it on October 14, 1997.  Interventions were filed by Deanna Cline on October 23, 1997; by Colorado Mountain Express on October 28, 1997; by C.B. Town Taxi on November 3, 1997; by Hy-Mountain Transportation, Inc., on Novem-ber 3, 1997; by Vail Valley Transportation, Inc., and Vail Valley Taxi, Inc. (collectively “Vail Valley”), on November 3, 1997; and by Alpine Taxi/Limo, Inc., on November 5, 1997.

B. There were three amendments to the application sought by the Applicant Constance L. Lenti and approved by this Commis-sion, resulting in all Intervenors except for Vail Valley with-drawing their interventions.  Some of these amendments to the application were facilitated by a settlement Administrative Law Judge (“ALJ”) at a settlement conference.

C. The matter ultimately came to be heard on April 7, 1998 at 10:00 a.m. in Eagle, Colorado.  During the course of the hearing the ALJ took administrative notice of the support letters that had been filed with the application.  At the conclusion of the hearing the matter was taken under advisement.

D. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. Findings of fact

A. The application in its amended form is for a certifi-cate of public convenience and necessity (“CPCN”) to provide the following:

Transportation of

passengers and their baggage, in taxi service:

(1) Between all points within one mile of that portion of Interstate 70 which lies between Parachute, Colorado, and Interchange 147 near Eagle, Colo-rado;

(2) Between all points within one mile of that portion of Colorado Highway 82 which lies between Glenwood Springs, Colorado and Basalt, Colorado; and

(3) From points within parts (1) and (2) to all points within a 55-mile radius of the intersection of Interstate Highway 70 and Colorado Highway 82.

RESTRICTIONS:

(1) Restricted against service to points in Lake County, State of Colorado, lying within a 55-mile radius of the intersection of U.S. I-70 and Colo-rado State Highway 82 in Glenwood Springs, Colo-rado.

(2) Restricted against service to points in Routt County, State of Colorado, lying within a 55-mile radius of the intersection of U.S. I-70 and Colo-rado State Highway 82 in Glenwood Springs, Colo-rado;.

 
B.
The application covers a broad geographic region.  How-ever, Intervenor Vail Valley oppose only that portion of the application which would authorize service which originates and terminates at points east of, and including, the Eagle County Airport.

 
C.
In late summer and early fall of 1997, there were three instances in which Vail Valley Taxi, Inc., refused to provide service originating at the Eagle County Airport.  In two of those instances the transportation was requested from the Eagle County Airport to Eagle.  The other instance involved a transportation request from the airport to the Town of Avon.

 
D.
There are currently several carriers that serve the Eagle County Airport, including Vail Valley, Eagle Transporta-tion, Colorado Mountain Express, and Vans to Vail.  In addition, there are at least eight entities providing transportation serv-ices as luxury limousine providers on an irregular basis.  The vast majority of the transportation business into and out of the Eagle County Airport occurs during the four or five winter months, and consists of tourists and transient passengers.  There is presently an adequate supply of transportation services to meet the present and future demand for service from the Airport eastward into the Vail Valley.

 
E.
Vail Valley provides taxi service and service in vans in and around Eagle County, including the Eagle County Airport.  It is the only taxi carrier serving the Eagle County Airport.  It maintains a booth at one of the terminals at the airport.  It maintains a fleet of 15 taxicabs, with a minimum of three in service.  It operates 24 hours a day, seven days a week.  In seven of the last nine years it has experienced a net loss in its transportation business.

III. Discussion

The Applicant seeks to provide passenger transportation service by taxicab, and thus the doctrine of regulated monopoly applies.
  In order to receive a certificate of public conven-ience and necessity, the Applicant must establish a public need for the proposed service.  In addition, any existing common car-

A. rier service must be shown to be substantially inadequate.  Ephraim Freightways, Inc. v. PUC, 151 Colo. 596, 380 P.2d 228 (1963); Denver and Rio Grande Western Railroad v. PUC, 142 Colo. 400, 351 P.2d 278 (1960).  Public need is the need of the public as a whole.  Morey v. PUC, 629 P.2d 1061 (1981).

B. Concerning that portion of the application which is uncontested, the Applicant has submitted sufficient letters evidencing a public need for the proposed service.  Any existing common carrier service is found to be substantially inadequate.

C. However, for that portion of the application which is contested, the Applicant has failed to establish either a public need, or that the existing common carrier service has been shown to be substantially inadequate.  Applicant’s three witnesses testified as to isolated instances of a refusal to serve by Vail Valley Taxi, Inc.  These witnesses did not testify that they had any ongoing or additional transportation needs.  In fact, they all testified that this was the only contact they had had with the existing taxicab service.  Two of the requested trips were from the Eagle Valley Airport to Eagle; the other was from the Eagle Valley Airport to Avon.  This is insufficient to establish a public need for service from the Eagle Valley Airport (or anywhere else in Eagle County) to points in Eagle County includ-ing Wolcott, Edwards, Avon, Dowd, Minturn, West Vail, and Vail, all of which are included in the application.  In fact, there was no testimony whatsoever by any witnesses as to current trans-portation needs into these areas.

D. Some of the support letters indicate general trans-portation needs around the area of Eagle.  However, the weight that can be given to these vague letters of support, which are hearsay, is minimal.  When viewed in conjunction with Inter-venor’s evidence concerning the existing service and the nature of the demand for transportation, the letters are insufficient to establish a public need for the proposed service.

E. The testimony did establish some instances of service failure by the existing carriers, which this Commission certainly does not condone.  However, again, the evidence fell short of establishing by a preponderance of the evidence that the existing service was substantially inadequate.  Substantially inadequate means more than service that is somewhat less than perfect.  It means ongoing and uncorrected service failures.  The Applicant has failed to establish this.

F. Therefore the uncontested portion of the application should be granted.  However, that portion of the application con-cerning service to points east of the Eagle County Airport should be denied.

G. In accordance with § 40-6-109, C.R.S., it is recom-mended that the Commission enter the following order.

IV. order

A. The Commission Orders That:

1. Docket No. 97A-452CP, being an application of Constance Lenti, Glenwood Springs, Colorado, is granted in part.  Constance Lenti is granted a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire as follows:

Transportation of

passengers and their baggage, in taxi service:

(1) Between all points within one mile of that portion of Interstate 70 which lies between Parachute, Colorado, on the one hand, and on the other hand, a point three miles east of Exit 140 near Gypsum, Colorado;

(2) Between all points within one mile of that portion of Colorado Highway 82 which lies between Glenwood Springs, Colorado, and Basalt, Colorado; and

(3) From points within Parts (1) and (2) to all points within a 55-mile radius of the intersection of Interstate Highway 70 and Colorado Highway 82.

RESCTRICTIONS:

1. Restricted against service to points in Lake County, State of Colorado lying within a 55-mile radius of the intersection of U.S. I-70 and Colorado State Highway 82 in Glenwood Springs, Colorado.

2. Restricted against service to points in Routt County, State of Colorado, lying within a 55-mile radius of the intersection of Colorado State Highway 82 and U.S. Highway I-70 in Glenwood Springs, Colorado.

3. Restricted against service to points lying east of a line drawn north/south through a point three miles east of Exit 140 on U.S. Highway I-70 near Gypsum, Colorado.  

4. Applicant shall cause to be filed with the Commis-sion certificates of insurance as required by Commission rules.  Applicant shall also file an appropriate tariff and pay the issu-ance fee and annual vehicle identification fee.  Operations may not begin until these requirements have been met.  If the Appli-cant does not comply with the requirements of this ordering para-graph within 60 days of the effective date of this Order, then the ordering paragraph granting authority to the Applicant shall be void.  On good cause shown, the Commission may grant addi-tional time for compliance.
 
 
5.
This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

 
 
6.
As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

 
 
7.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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� The Commission takes notice that the populations of the counties sought to be served by this application are all less than 60,000 based on the federal census conducted in 1990.  Therefore the provisions of § 40-10-105(2)(b), C.R.S., do not apply.
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