Decision No. R98-340-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-540T

in the matter of the application of U s west communications, inc., for specific forms of price regulation.

interim order of
ADMINISTRATIVE LAW JUDGE
ken f. kirkpatrick
denying motion to compel

Mailed Date:  March 30, 1998

I. statement

A. On March 20, 1998, ICG Telecom Group, Inc. (“ICG”), filed its Motion to Compel.  As grounds for the motion ICG states that it served its first set of interrogatories, data requests, and requests for production of documents (“Discovery”) on February 17, 1998.  ICG states that U S WEST Communications, Inc. (“U S WEST”), has made no response at all to Data Request No. 5.  ICG seeks and Order compelling responses from U S WEST to Data Request No. 5.

B. On March 24, 1998, U S WEST filed a Response to the Motion.  Specifically, U S WEST notes that it served its objec-tion to discovery on February 25, 1998, five working days from the receipt of the discovery in accordance with Rule 77(b)(3) of the Commission’s Rules of Practice and Procedure.  U S WEST then notes that Rule 77(b)(4) requires that after making a good faith effort to resolve any discovery dispute the party seeking the discovery may file a motion to compel discovery.  The motion must be filed within ten working days of the receipt of the objection.  Thus the rule requires that any Motion to Compel be filed by ICG no later than March 11, 1998.  U S WEST notes the mandatory nature of the rule as well as the fact that ICG did not file its Motion to Compel until March 20, 1998.

C. For the reasons set forth by U S WEST the Motion to Compel will be denied.  However, the undersigned notes that the discovery cutoff in this proceeding is not until May 1, 1998, and ICG can simply turn around and serve the same discovery request again.  Therefore the parties are urged to resolve this matter on their own without the necessity of bringing it before the Commis-sion.

II. order

A. It Is Ordered That:

1. The Motion to Compel filed March 20, 1998 by ICG Telecom Group, Inc., is denied.

2. This Order shall be effective immediately.
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____________________

Bruce N. Smith

Director
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