Decision No. R98-335    

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98M-071CP

public utilities commission of the state of colorado,


complainant,

v.

joseph leavitt, d/b/a alpine sedan,


respondent.

recommended decision of
ADMINISTRATIVE LAW JUDGE
arthur g. staliwe

Mailed Date:  March 27, 1998

I. statement

A. By stipulation rendered March 16 1998, staff and Mr. Leavitt jointly agree that on January 3, 1998, Mr. Leavitt provided luxury limousine service for a vehicle that had neither a television set nor beverage service, all in violation of Rule 2, PUC Rules and Regulations Governing Motor Vehicle Car-riers Exempt from Regulation, 4 Code of Colorado Regulations 723-33.  See attached Appendix A. In that regard, Mr. Leavitt agrees to pay a penalty of $225, which is the full amount for the luxury limousine violations.

B. A problem remains, however.  Pursuant to the stipula-tion staff indicates that it is voluntarily willing to forego the statutory charge against Mr. Leavitt, i.e., operating as a common carrier in violation of § 40-10-104, C.R.S.  See attached Appen-dix A.  Further, as part of the stipulation Mr. Leavitt purports to waive not only the hearing in this matter, but also all appeal mechanisms, to include review before the District Court.

C. To begin, as a matter of law violations of the common carrier statute and violations of the exempt carriers statute and/or rules are mutually exclusive.  Put in other terms, if one is acting as a common carrier without authority it makes abso-lutely no difference whether or not one has a television, bever-ages, etc., since common carriers are not required to have these items.  And, if one is a luxury limousine operator, holding oneself out as such, and violates the luxury limousine rules, then one is not a common carrier as a matter of law.  See § 40-16-102(2), C.R.S.  Simply put, one cannot simultaneously be a common carrier and a carrier exempt from regulation.

D. Going on, this office is not certain that this agency as a condition of resolving matters before itself can require defendants to also waive rights they may have within the judicial system.  While it may not be a significant factor in this case, staff is urged to seek competent legal advice as to whether it may condition the resolution of an administrative matter upon surrender of review before a separate branch of government.

E. For purposes of this case, this office will approve the stipulation as far as the payment of $225 for violation of the exempt carrier rule, and require Mr. Leavitt to pay the sum in question within ten days following the date this decision becomes a decision of the Commission.

II. Order

A. The Commission Orders That:

1. The stipulation filed by staff and Joseph Leavitt is approved to the extent that Mr. Leavitt shall pay the sum of $225 within ten days following the date this recommended decision becomes a decision of the Commission.  If Mr. Leavitt fails to pay the sum by the appropriate date, this limited order approving portions of the stipulation shall be held for naught, and the matter shall be reset for full hearing.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

 
 
4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ARTHUR G. STALIWE
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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