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order of the commission authorizing a waiver of rule no. 4 ccr 723-23-6 (vehicle markings) of the rules and regulations governing contract carriers by motor vehicle for hire.

recommended decision of
ADMINISTRATIVE LAW JUDGE
Lisa d. hamilton-fieldman
Granting Waiver

Mailed Date:  March 26, 1998

I.
statement, FINDINGS, AND CONCLUSIONS

A. By this application, Youthtrack, Inc., seeks a waiver of the Commission’s rules concerning vehicle markings, 4 Code of Colorado Regulations 723-23-6.  The application was filed on November 5, 1997, and was noticed to the public by the Commission on November 10, 1997; no interventions were filed.  The matter was called for hearing as scheduled on January 22, 1998, before Administrative Law Judge Lisa D. Hamilton-Fieldman.  No one appeared for hearing.

B. Because the Applicant was proceeding pro se, and because there were no interventions filed, the Administrative Law Judge determined after a review of the file that it would be appropriate to call the Applicant before dismissing the applica-tion for failure to prosecute it.  That phone call revealed a misunderstanding on the Applicant’s part:  The Applicant believed that no appearance was necessary unless it received further notice.  The Administrative Law Judge determined that the mistake was made in good faith and without the intent to delay the pro-ceedings.  The Administrative Law Judge therefore determined that a telephone hearing would be adequate to address the issues in the docket.

C. The Applicant’s Director of Non-Residential Programs, M. A. Smalley, gave testimony under oath.  Mr. Smalley testified that the Applicant transports juveniles in state custody to var-ious appointments as authorized by the State Department of Cor-rections.  The Applicant has several company vehicles available for this purpose, but it is still sometimes necessary for the Applicant’s employees to provide the transportation in their own vehicles for approximately 15 to 20 trips per month.  Those employees providing this service for the Applicant have had driver’s physicals, their vehicles have been and will continue to be inspected by the Commission’s safety and enforcement staff, and the Applicant understands that it must be responsible for insuring the private vehicles for the Applicant’s use of those vehicles.  The Applicant seeks a waiver of the vehicle-marking rules because the Applicant’s employees are not willing to provide the transportation if it means they must have the Appli-cant’s PUC number painted on their cars.

D. The Applicant is clearly willing to abide by the Com-mission’s rules that could affect the safety of the public, and the waiver it seeks is relatively minor.  On the other hand, the visible numbering of vehicles operating pursuant to Commission authority is one of the more efficient means the Commission has of ensuring that such vehicles are actually in compliance with the Commission’s safety rules.  On balance, the Administrative Law Judge concludes that granting the waiver is in the best interest of the Applicant and of the specialized segment of the population the Applicant serves.  However, the waiver will be granted for a limited term, to allow Staff to review the Appli-cant’s actual compliance with the Commission’s safety require-ments, and to allow the Applicant to explore possible alterna-tives to painting the vehicles, such as magnetic, removable signs.

C.
Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge hereby transmits to the Commission the record of this pro-ceeding, a written recommended decision containing findings of fact and conclusions of law, and a recommended order.

II.
II.
ORDER

A.
The Commission Orders That:

1. Youthtrack, Inc., is granted a waiver of the Com-mission’s rules concerning vehicle markings, 4 Code of Colorado Regulations 723-23-6, for a period of two years from the effec-tive date of this Order.  Commission Staff shall review Youthtrack, Inc.’s compliance with the Commission’s safety rules prior to the granting of any additional waiver of the rule.  Youthtrack shall explore whether there are cost-effective alter-natives to permanent painting of identification numbers prior to applying for an additional waiver of the rules.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

 
 
4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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____________________
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