Decision No. R98-276

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98M-083CP

in the matter of the application of greater colorado
springs transportation company for an order of the commission exempting driver keith mckim from the requirements of part 391.41(b)(10)(eyesight) of the commission’s motor carrier safety rules.

recommended decision of
ADMINISTRATIVE LAW JUDGE
ken f. kirkpatrick
granting waiver

Mailed Date:  March 17, 1998, 1998

Appearances:

Keith L. McKim, Woodland Park, Colorado; and

Lynne Hames, Operations Manager, Greater Colorado Springs Transportation Company, Colorado Springs, Colorado.

I. statement

A. This application was filed on February 25, 1998.  By this application Greater Colorado Springs Transportation Company (“GCSTC”) seeks a waiver of Rule 391.41(b)(10) of the Commis-sion’s Motor Carrier Safety Rules, 4 Code of Colorado Regulations 723-15.  The waiver is for driver Keith L. McKim.  The Commission gave notice of the hearing to be held on February 13, 1998 in Denver, Colorado.  At the assigned place and time the undersigned called the matter for hearing.  During the course of the hearing Exhibit 1 was identified, offered, and admitted into evidence.  At the conclusion of the hearing the undersigned indicated he would grant the waiver.

II. findings and conclusions

A. The waiver is sought on behalf of driver Keith McKim.  McKim is blind in his left eye, and has been since he lost his eye due to a shrapnel injury in Vietnam in 1969.  He is now 57 years old and has good vision in his right eye, correctable to 20/20.

B. McKim has a single conviction for a moving traffic violation in the last five years, unrelated to his vision.  McKim has had one minor traffic accident in the last ten years, a “fender bender” when a car in front of him stopped suddenly.  Over the last several years McKim has driven approximately 50,000 miles per year.  He has driven over all sorts of driving conditions including highway and city driving.  He is in good overall health.

C. McKim worked as a driver for GCSTC for two years.  The medical examiner’s certificate given to GCSTC mistakenly indi-cated that McKim was qualified to drive without the need for a waiver.  However, his December 23, 1997 medical exam indicated that he did need a waiver.  During December of 1997 GCSTC stopped McKim from driving and indicated that he could not drive again until he had a waiver.

D. Denial of a waiver would work a hardship on McKim.  McKim earns a substantial portion of his livelihood from this type of employment.

E. The application should be granted.  Strict application of the Commission’s rules would work a hardship on McKim, and granting the waiver will not compromise the public safety or the public interest.

F. In accordance with § 40-6-109, C.R.S., it is recom-mended that the Commission enter the following order.

III. order

A. The Commission Orders That:

1. Greater Colorado Springs Transportation Company and/or Yellow Cab of Colorado Springs and Keith L. McKim are granted a waiver from the requirement of Part 391.41(b)(10) of this Commission’s Motor Carrier Safety Rules, 4 Code of Colorado Regulations 723-15, for a period of two years from the effective date of this Order.  This waiver is subject to revocation upon notice.

2. Greater Colorado Springs Transportation Company and Keith McKim shall notify this Commission in writing if McKim is involved in any accidents or receives any convictions for traffic violations within seven days of such occurrence.  This reporting requirement applies only to accidents or tickets expe-rienced while McKim is driving for Greater Colorado Springs Transportation Company.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

 
 
5.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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