Decision No. R98-274

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97S-143T

re:  the investigation and suspension of tariff sheets filed by dubois telephone exchange, inc., with advice letter no. 4.

recommended decision of
administrative law judge
william J. fritzel
permanently suspending
tariffs and closing docket

Mailed Date:  March 16, 1998

Appearances:

Bruce S. Asay, Esq., Cheyenne, Wyoming, for Dubois Telephone Exchange, Inc.;

Mana L. Jennings-Fader, Assistant Attorney General, for the Staff of the Colorado Public Utilities Commission; and

Michelle A. Norcross, Assistant Attorney General, for the Colorado Office of Consumer Counsel.

I. Statement

A. On February 27, 1997, Dubois Telephone Exchange, Inc. (“Dubois”), filed Advice Letter No. 4, dated February 25, 1997 and attached tariffs.  The stated purpose of the filing was to seek authorization for a rate change for the Colorado customers served by Dubois.  Dubois requested that the tariffs become effective on April 1, 1997.

B. By Decision No. C97-330, mailed on March 28, 1997, the Commission suspended the tariffs until July 30, 1997 and sched-uled a hearing for July 21, 1997.

C. On April 16, 1997, the Colorado Office of Consumer Counsel (“OCC”) filed a Notice of Intervention.

D. On April 18, 1997, the Staff of the Colorado Public Utilities Commission (“Staff”) filed a Notice of Intervention.

E. On July 18, 1997, Staff filed a Motion to Vacate and Reschedule the Hearing scheduled for July 21, 1997.  The motion was granted in Interim Order No. R97-743-I (July 29, 1997).  The hearing was rescheduled to September 2, 1997.

F. On July 22, 1997, by Decision No. C97-717, the Commis-sion further suspended the effective date of the tariffs for 90 days or until October 28, 1997.

G. On September 2, 1997, Dubois filed a Motion to Continue the Scheduled September 2, 1997 Hearing. The motion was orally granted.

H. On October 9, 1997, Dubois filed Amended Advice Letter No. 4, requesting to change the effective date of the tariffs to October 6, 1997.

I. By Decision No. C97-1103, mailed on October 24, 1997, the Commission issued an order amending the suspension period due to the change of the effective date of the tariffs requested by Dubois in Amended Advice Letter No. 4.  The Commission suspended the tariffs for 120 days until February 3, 1998.

J. On January 30, 1998 the Commission by Decision No. C98-101 further suspended the tariffs for a period of 90 days, or until May 4, 1998.

K. The hearing was rescheduled for January 21, 1998, at which time the matter was heard.

L. At the hearing, testimony was received from witnesses and Exhibit Nos. 1 through 14 were marked for identification and admitted into evidence.  At the conclusion of the hearing, the matter was taken under advisement.

M. Statements of Position were filed by Dubois, Staff, and OCC on February 17, 1998.

N. Pursuant to § 40-6-109, C.R.S., the record of this pro-ceeding along with a recommended decision are transmitted to the Commission.

II. findings of fact and conclusions of law

A. By this tariff filing, Dubois requests approval of the same rates for its Colorado residential and business local exchange service customers that were adopted by the Wyoming Pub-lic Service Commission (“PSC”) for the Dubois Wyoming customers.  The Wyoming rates were approved by the PSC in its interim order dated February 21, 1997 and final order issued on June 30, 1997.  (See Exhibit No. 14.)  The Wyoming PSC decisions adopting rates for Dubois’ Wyoming customers were approved after a full rate case held before the PSC.

B. Dubois proposes to raise its rates for its Colorado residential basic service customers to $19.25.  The current rate is established at $11.00.  This is an increase of $8.25, a 75 percent rate increase.  The rate for Colorado business basic service would increase to $24.25 from the present $19.55.  This is an increase of $4.70, a 24 percent increase.

C. Dubois serves a total of approximately 2,000 customers, mostly located in Northwest Wyoming adjacent to Dubois, Wyoming.  Approximately 600 customers of the total are located in South Central Wyoming and North Central Colorado.  These customers are served from the Baggs, Wyoming exchange.  There are 69 customers located in Colorado.  Fifty-two are residential customers and seventeen are business customers.  The Colorado customers repre-sent 3 percent of the total access lines of Dubois.

D. Dubois has invested the sum of $5,000,000 between 1995 and 1998 to upgrade its system in Colorado and Wyoming.  (Exhibit No. 1, page 6)  Approximately $2.5 million was invested in the Baggs exchange, which includes Colorado customers in 1995/1996.  The upgrade in facilities was necessitated due to the need to update antiquated facilities. The upgrade was required in order to provide room for expansion, to mitigate a noise problem and to provide modern services to its customers.  Dubois replaced the copper-based T-1 and analog facilities with fiber optic cable and digital subscriber carrier.  The upgrade allows for modern tele-communications services to its customers.

E. In support of its proposed rate increase for Colorado customers, Dubois asserts that the Colorado Commission should grant deference to the findings of the Wyoming PSC, as it has in the past.  Dubois states that after a full rate case in Wyoming, the PSC found that the rate of $19.25 per month for Dubois’ Wyoming local residential customers and $24.25 per month for business local service was just and reasonable.  Having expended considerable sums of money for the rate case in Wyoming, Dubois believes that a similar rate case in Colorado for its 69 Colorado customers is cost prohibitive and unnecessary, particularly since the Colorado Commission has historically accepted the findings of the Wyoming PSC.  Dubois argues that it is appropriate for Colorado to adopt the same rates for the Colorado customers as those approved by the Wyoming PSC for Wyoming customers in order to insure rate uniformity for all of its customers.  Having expended approximately $600,000 for upgrades for its Colorado customers, it needs to recover this cost of investment through the proposed rates.

F. Staff and OCC believe that the Commission should reject the filing and permanently suspending the tariffs.  Both Staff and OCC argue that the proposed rate increase for Dubois’ Colorado residential local exchange customers violates the rate cap for residential basic service contained in § 40-15-502(3)(b)(I), C.R.S.  The statute prohibits a rate increase, which exceeds 5 percent.  Staff and OCC also assert that Dubois has failed to establish that the requested rate increase falls within the exception to the 5 percent residential cap under the criteria contained in § 40-15-502(3)(b)(III), C.R.S.

G. Staff and OCC contend that Dubois has failed to meet its burden of proof in establishing that the proposed rates for Dubois’ Colorado customers is just and reasonable.  They point out that Dubois has not produced Colorado specific studies con-cerning its revenue requirement and rate design.  There is also no delineation of Colorado specific investments between local residential service and local business service.

Having reviewed and considered the evidence of record, and arguments of the parties, it is found and concluded that Dubois has failed to establish that its proposed residential rate increase comports with the rate cap exception of § 40-15-502(3)(b)(III), C.R.S., and Dubois has failed to meet its burden of proof of establishing that the proposed rates for its Colorado residential and business customers are just and reasonable.  Although this Commission’s past practice has been to approve the rates authorized by the Wyoming PSC, the regulatory environment in Colorado, as noted by OCC, has changed.  Section 40-15-502(3)(b)(I), C.R.S., prohibits a rate increase for residential local service in excess of 5 percent in any one year.  The stat-

H. ute provides an exception to the 5 percent rate cap in § 40-15-502(3)(b)(III), C.R.S., as follows:

This section shall not be construed to prohibit the Commission from granting an increase in residential basic local exchange service rates for local exchange carriers under rate-of-return regulation if such increase was approved before the effective date of this section or if, and to the extent that, such increase is necessary to recover a provider’s costs associated with investments for network upgrades made for the purpose of provisioning residential basic local exchange serv-ice if such investments are approved or required by the Commission and not previously included in the calcula-tion of the residential basic local exchange service rates.

In order for Dubois to justify a residential rate increase, it is necessary that Dubois establishes that the increase is required in order to recover its investment for network upgrades for resi-dential basic local exchange service.

I. The record lacks Colorado specific studies and delinea-tion of investment for residential and business customers.  Without this information, it is not possible for this Commission to reasonably determine whether the rates proposed for Dubois’ Colorado customers are just and reasonable. While it is under-standable that Dubois is reluctant to become involved in another rate case involving just 69 Colorado customers, this commission can no longer rely on the findings of the Wyoming PSC in estab-lishing just and reasonable rates for Dubois Colorado customers.

J. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. order

A. The Commission Orders That:

1. The tariffs attached to Advice Letter No. 4 and Amended Advice Letter No. 4 filed by Dubois Telephone Exchange, Inc., are permanently suspended.

2. Docket No. 97S-143T is closed.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

 
5.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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