Decision No. R98-249

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-615G

in the matter of the applICAtion for a review of the prudence of the gas cost of rocky mountain natural gas company during the year july 1, 1996 through june 30, 1997.

recommended decision of
administrative law judge
ken f. kirkpatrick
(1) denying motion for late
intervention; and (2) granting
application

Mailed Date:  March 10, 1998

I. statement

A. This application was filed on November 21, 1997, by the Applicant Rocky Mountain Natural Gas Company.  The application seeks a review of the prudence of its gas costs during the time period July 1, 1996 through June 30, 1997.  Simultaneously with the filing of the application, Applicant prefiled testimony and exhibits of certain witnesses.

B. On December 23, 1997, the Commission issued Decision No. C97-1401 which gave notice of this application, allowing 15 days for any interventions.

C. By Decision No. R98-65-I, January 22, 1998, the appli-cation was found to be not complete, and the Applicant was required to file certain supplemental information.  Applicant provided the supplemental information on January 30, 1998, and the application was deemed complete as of February 5, 1998.
  On February 24, 1998, Staff filed its Motion for Leave to Intervene Late.  In its motion Staff sets forth the chronology of this proceeding.  As grounds for the untimeliness, Staff states the following general reason:

Staff members who will be working on this docket have been occupied in the GSA annual review dockets involv-ing Public Service Company of Colorado, Greeley Natural Gas Company, Peoples Natural Gas Company, and the show cause docket involving Peoples Natural Gas Company.

Staff also suggests that it did not realize until February 19, 1998 that its last date to intervene as a matter of right was February 16, 1998.

D. On March 4, 1998, Applicant filed its Response to the Motion.  Applicant indicates that it does not oppose the motion.

E. For the reasons set forth below, the Motion to Inter-vene Late should be denied.  Staff is subject to the general rules on intervention just like any other person.  The lone exception is that it is authorized to intervene as a matter of right up to ten days after an application is deemed complete.  Any request to intervene outside of this is an untimely inter-vention, for which a petitioner must state good cause.  See Rule 64(c)(3) of the Commission’s Rules of Practice and Proce-dure.  Staff has failed to state good cause for its untimely intervention.

F. Staff was noticed, along with the rest of the world, on December 23, 1997 that the application was filed and could have intervened on December 24, 1997 had it so chosen.  Other than a vague allusion to Staff members working on other dockets, Staff states no reason why it chose not to intervene in a timely fashion.  The Commission in the past has been somewhat liberal in granting untimely interventions when the untimeliness has been due to issues becoming apparent after the close of the inter-vention period.  Here, however, Staff states that it was instructed to perform an audit of the Applicant at a Commis-sioners’ Weekly Meeting in November 1997.  Therefore Staff did not recently become aware of any issues which would have con-tributed to the untimeliness of the motion.  Therefore the motion of Staff should be denied.

G. Concerning the merits of the application, the applica-tion and the supporting testimony and evidence indicate that the annual filing has been made in accordance with the applicable tariff and the Gas Cost Adjustment Rules, 4 CCR 723-8.  The gas cost adjustments made during the period July 1, 1996 through June 30, 1997, including all underlying calculations, accounting, and costs, should be approved.  In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. order

A. The Commission Orders That:

1. Docket No. 97A-615G, being an application of Rocky Mountain Natural Gas Company, for an order approving its gas cost adjustment filings for the period July 1, 1996 through June 30, 1997, is granted.  The gas cost adjustment filings made by Appli-cant from July 1, 1996 through June 30, 1997 are hereby approved.
2. The Motion of Trial Staff for Leave to Intervene Late filed February 24, 1998, is denied.
3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the proce-dure stated in § 40-6-113, C.R.S.  If no transcript or stipula-tion is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.



5.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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� See Decision No. R98-141-I.


� Under Rule 70(b)(5) of the Commission’s Rules of Practice and Procedure, Staff may intervene up to ten days after the date an application is deemed complete.


� The fact that the motion is uncontested does not change the requirements of Rule 64(c) that good cause be shown.
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