Decision No. R98-248

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-521E

in the matter of the application of public service company of colorado for a determination that no certificate of public convenience and necessity is required for the valmont unit 5 turbine blade project, or in the alternative for a grant of a certificate of public convenience and necessity.

recommended decision of
administrative law judge
ken f. kirkpatrick
denying application

Mailed Date:  March 10, 1998

Appearances:

Mark Davidson, Esq., Denver, Colorado, for Public Service Company of Colorado;

Jeffrey Pearson, Esq., Denver, Colorado, for the Colorado Independent Energy Association;

Simon Lipstein, Assistant Attorney General, Denver, Colorado, for the Office of Consumer Counsel; and

Mana Jennings-Fader, Assistant Attorney General, Denver, Colorado, for the Staff of the Commission.

I.
statement

A. This application was filed on October 27, 1997 by Pub-lic Service Company of Colorado (“Public Service”).  The Commis-sion gave notice of the application on November 3, 1997.  Staff of the Commission and the Office of Consumer Counsel (“OCC”) timely filed Notices of Intervention.  The Colorado Independent Energy Association (“CIEA”) filed its Petition to Intervene on November 26, 1997, which petition was granted.  The matter was scheduled for a hearing to be held on February 10, 1998 at 9:00 a.m. in the Commission hearing room in Denver, Colorado.

B. On December 10, 1997, Public Service and the OCC filed a stipulation.  This stipulation is an agreement between the OCC and Public Service as to their views of the case.  It does not present findings for the Commission to approve.  The stipulation is not binding on the Commission.  In particular, the last sen-tence of paragraph 3 of the stipulation appears to indicate some limitation on what Public Service will place in the rate base.  The ultimate determination of what is placed in rate base will be made by the Commission in a future proceeding and not in this proceeding.  On the basis of this agreement the OCC agreed not to participate in the hearing.

C. At the assigned place and time the undersigned called the matter for hearing.  The OCC appeared, but, as noted above, chose not to participate in the hearing on the basis of its agreement with Public Service.  The matter then proceeded to hearing.  Exhibit 1 is the stipulation between the OCC and Public Service.  During the course of the hearing Exhibits 2 through 13 were identified, offered, and admitted into evidence.
  At the conclusion of the hearing the parties were authorized to file posthearing statements of position no later than February 27, 1998.  Timely statements of position were filed by Staff, CIEA, and Public Service.

D. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. findings of fact

A. By this application Public Service seeks a formal determination that no certificate of public convenience and necessity (“CPCN”) is required for the Valmont Unit 5 Turbine Blade Project (“Project”), or in the alternative, for a grant of a CPCN for the project.  Public Service also seeks a determina-tion that the Project is exempt from the competitive resource acquisition requirements of the Electric Integrated Resource Planning (“IRP”) Rules, 4 Code of Colorado Regulations (“CCR”) 723-721, or in the alternative, a waiver from that requirement.

B. Valmont Unit 5 is a steam electric generating station which currently uses turbine components designed and manufactured by Allis Chalmers in 1964.  The turbine is scheduled for main-tenance in 1999.  In preparing for this maintenance Public Serv-ice faced an array of choices concerning the type of overhaul to perform.  At one end of the spectrum it could do the absolute minimum necessary to keep the turbine running.  At the other end of the spectrum it could retrofit and replace large portions of the entire steam path with advanced components of new design.  Public Service identified five options that it felt were viable.  These five options considered were:  (1) overhaul the high pres-sure (“HP”)/intermediate pressure (“IP”) section as needed; (2) overhaul the HP/IP and low pressure (“LP”) sections as needed; (3) retrofit the LP with advanced components and overhaul the HP/IP sections; (4) retrofit the HP/IP and LP sections with advanced components; and (5) retrofit the LP with advanced com-ponents and replace the HP/IP section with Siemens’ K design.  A sixth potential option, namely, simply doing the absolute minimal maintenance necessary to keep the turbine operating, was not seriously considered by Public Service.  This sixth option, some-times called the base case, is inappropriate given the age of the turbine blades and shaft.  Simply doing the minimal maintenance at this age of the components risks catastrophic failure and would not be prudent engineering practice.

C. Public Service focused its analysis on two options, Option 2 and Option 4.
  Option 2 is the overhaul option in which Public Service would essentially replace components of the steam path in a like-for-like overhaul.  The components, while they would have to be specifically manufactured, would match those specified in the original design of the turbine.  Option 4 involves retrofitting the entire steam path with advanced com-ponents but does not change the fundamental design of the HP/IP section.  The cost of Option 2, a like-for-like replacement, is $4.5 million.  The cost of Option 4, retrofitting with advanced components, is $11.3 million.

D. The net dependable capacity of Valmont 5 in 1994 as determined on actual test data was 178 megawatts.
  The net dependable capacity of Valmont 5 at the time of hearing was 173 megawatts.  As a result of the Project, Valmont 5’s net dependable capacity will increase to 191 megawatts.  While other figures were given for gross capacity, nameplate capacity, and seasonal capacity, the undersigned Administrative Law Judge (“ALJ”) finds and concludes that the net dependable capacity is the appropriate measure for purposes of this application.

E. Public Service entered into a contract with Siemens for the Project prior to filing this application.  The components which Public Service seeks to install must be specifically designed and manufactured for the Valmont 5 Unit, and this design and manufacture takes a substantial amount of time.

F. Siemens has guaranteed certain performance improvements upon start-up after the installation of the upgraded components.  Overall design heat rate is guaranteed to improve by 3.3 percent, and gross output at the generator terminals is to meet or exceed 199.2 megawatts (plus/minus 0.5 percent) at certain stated test conditions.  Generally speaking, these increases in efficiency, if realized, will reduce costs.  Public Service has attempted to quantify these cost savings by utilizing certain modeling sce-narios and assumptions.  The exact input to the models and the assumptions contained in all of the models are not clear and are not set forth in the record.  Further, these models perform system wide evaluations of production costs and system capital costs.  They do not indicate specific costs for the Valmont Unit itself.  Further, these models underestimated engineering and supervision costs associated with the Project by approximately $500,000.  The results of the models show a small but not insignificant savings over a 20-year horizon should the Project be implemented.  This is due in part to increased reliability of the unit, increased efficiency, and less degradation between maintenance outings.

G. Valmont 5 has had the following historical capacity factors:

Year




Percent
1992




80.55 percent
1993




65.29 percent
1994




80.05 percent
1995 



70.81 percent
1996




72.83 percent

The numerical average of these five capacity factors is 73.91 percent.  Beginning with the year 2000, the first full year 

after Project completion, Public Service has estimated Valmont 5 will operate at the following capacity factors:

Year




Percent
2000




79 percent
2001




87 percent
2002




81 percent
2003




88 percent
2004




87 percent

See Exhibit 10.  The average of these five years is 84.4 percent.

H. This Commission’s current Electric IRP Rules, found at 4 CCR 723-21, became effective July 30, 1996.  Public Service entered into a binding commitment with Siemens for the Project after this date.

III. discussion

A. This Commission’s IRP Rules were effective at the time that Public Service entered into a binding contractual agreement with Siemens for the project.  Therefore the IRP Rules do apply to this project.
  Rule 9.1 of the IRP Rules provides as follows:

Competitive resource acquisition requirement.  The utility shall acquire all supply-side resources and demand-side savings including improvements to the util-ity’s existing generation facilities and changes to existing power purchase contracts, pursuant to the pro-cedures specified in Rules 9.2 through 9.5.4.  However, the following supply-side resources and demand-side savings need not be acquired using the competitive 

resource acquisition procedures specified in these rules: 

9.1.4
Improvements or modifications to existing utility generation facilities that change the produc-tion capability (capacity or energy) of the generation facility site in question, by less than 10 megawatts or 87,600 megawatt hours per year, based on the utility’s share of the total generation facility site output, and that have an estimated cost of less than $10,000,000.

B. Public Service argues that it meets the exemption requirements of Rule 9.1.4.  A fundamental leg of Public Serv-ice’s argument is that only the incremental cost and incremental effect of the project over and above a like-for-like replacement should be considered for purposes of Rule 9.1.4.  Thus, while the total cost of the project is over $10,000,000, the cost of the project over and above Option 2, a like-for-like replacement, is $6.8 million, well under the $10 million limit.  Similarly, Pub-lic Service suggests that while there will be an overall improve-ment of net capacity of 18 megawatts (post project 191 megawatt minus current 173 megawatt) the differential is only 11 or 12 megawatts.  Public Service then looks to the historical capac-ity factors of Valmont 5 over the recent five-year period which averaged 73.91 percent. It suggests that the appropriate measure for purposes of the rule is the product of the expected effective gross capacity addition (11 megawatts) times the maximum number of operating hours per year (8,760 hours) times the historical capacity factor (73.91 percent) which produces a product of 71,220 megawatt hours per year of expected production.  Thus Public Service suggests that since the incremental effect is both under $10,000,000 and under the 87,600-megawatt hours that the Project qualifies for the exemptions set forth in the rule.

C. Staff and CIEA oppose Public Service’s construction of the rule.  They note that the rule itself does not speak to incremental effects of projects but rather to “improvements or modifications to existing utility generation facilities that change the production capability . . . of the generation facility site in question. . . .”  See Rule 9.1.4.

D. Public Service’s argument has some surface appeal.  However, on balance it appears that Staff and CIEA’s construction of the rule is more straightforward and requires less “inter-pretation.”  The exemption portion of the rule speaks not only of any “improvements” (which by itself would seem to support Public Service’s incremental argument) but also any “modifications.”  The term “modifications” is a broader, more all-encompassing term that covers all changes.  The ALJ finds and concludes that the Rule encompasses the entire Project that Public Service proposes, not simply the incremental portion.  Since the modification (the entire Project) to the existing utility generation facility (the existing Valmont 5 facility) has an estimated cost greater than $10,000,000 the Project does not qualify for the exemptions set forth in Rule 9.1.14.
  This interpretation sets out a bright line for any modifications, and avoids the necessity to determine what the baseline would be in an incremental analysis, a deter-mination which could be difficult.

E. In this application Public Service has also sought, in the event that the project is not exempt from the competitive resource acquisition procedures, a waiver of the rule. The IRP Rules do contain a waiver provision.  Rule 11 provides as fol-lows:

General waivers and variances.  A utility may file an application for a waiver or variance from a provision of this Rule.  Any such application shall demonstrate the basis of the utility’s contention that it should be granted a waiver or variance, including documentation regarding the costs and benefits of compliance.  For good cause shown, and if not contrary to law, the Com-mission may grant a waiver or variance if the Commis-sion finds that compliance with such provision is impracticable or unreasonable.

F. Public Service suggests that the waiver provision should apply since the purpose of the competitive resource acquisition requirements is to save ratepayers money, while applying those provisions in this case would cost ratepayers money.  However, this contention concerning cost to ratepayers was not documented in the record, as required by the rule.  Further, Public Service conceded that it could comply with the competitive resource acquisition rules, it just thought it was a waste of time.  As noted by Staff, Public Service bears the bur-den of proof in this proceeding.  Public Service has failed to carry its burden of establishing that a waiver should be granted.

G. Public Service has also sought a declaration from this Commission that no CPCN is required for this project or alter-natively that a CPCN be granted for the project.  Public Service apparently seeks this ruling as a prelude to the determination of whether or not the IRP Rules require competitive bidding.  How-ever, Staff suggests
 that such a determination should only be made if the Commission determines that the IRP Rules do not apply to the Valmont Project.  The undersigned agrees with the Staff’s analysis since the current IRP Rules and the competitive bid process integrally involve the determination of whether a CPCN should be granted.  For example, Rule 10.5.1 indicates that a supply side resource contained in an approved IRP shall be granted a CPCN if construction activity is scheduled to commence within two years.  Since the activity in question here would be scheduled within two years, issuance of a CPCN would be automatic should the project be approved pursuant to the IRP Process.  Therefore it is inappropriate in this proceeding to make an inde-pendent determination of whether a CPCN is required or whether to grant a CPCN.

IV. Conclusions

A. The project is subject to the competitive resource acquisition process contained in the Commission’s IRP Rules, 4 CCR 723-21.

B. It would be inappropriate to make a determination as to whether the project should be issued a CPCN in this proceeding, given that the project is subject to the IRP competitive resource acquisition process.

C. A waiver of the competitive resource acquisition proc-ess for the project is not warranted.

D. In accordance with § 40-6-109, C.R.S., it is recom-mended that the Commission enter the following order.

V. Order

A. The Commission Orders That:

1. Docket No. 97A-521E, being an application of Public Service Company of Colorado, is denied in its entirety.  The Valmont Unit 5 turbine blade project is subject to the competitive resource acquisition process mandated by the Commission’s Inte-grated Resource Planning Rules, 4 Code of Colorado Regulations 723-21.  No finding as to whether a certificate of public convenience and necessity is required for that project or whether a certificate of public convenience and necessity should be issued can be made in this proceeding.
2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the proce-dure stated in § 40-6-113, C.R.S.  If no transcript or stipula-tion is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.



4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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� Exhibit No. 11 is Decision No. C96-373, of which administrative notice was taken.


� Option 4 is the Project for which authorization is sought in this proceeding.  The terms “Option 4” and “the Project” are used interchangeably.


� Net dependable capacity is less than the gross capacity of the unit, primarily due to the use of power by the generating station.


� Compare this to Docket No. 96A-342E, a turbine blade project at the Pawnee Plant of Public Service which was not subject to the IRP Rules referenced above.


� Because of this analysis it is unnecessary to address the arguments concerning Public Service’s contention that the capacity factor of any modification must be utilized in order to determine whether the Project is above or below the 87,600 megawatt hours cutoff.


� See Statement of Position page 9.
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