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DOCKET NO. 97M-311CP

the staff of the public utilities commission,


complainant,

v.

abc carriers, inc., d/b/a denver express shuttle, inc.,


respondent.

recommended decision of
administrative law judge
arthur g. staliwe

Mailed Date:  March 6, 1998

Appearances:

Gregory Sopkin, Assistant Attorney General, on behalf of the Staff; and

Charles J. Kimball, Esq., Denver, Colorado, on behalf of ABC Carriers, Inc.

I. statement of the case

A. By civil penalty assessment notice issued July 25, 1997, the staff of the Commission alleges that ABC Carriers, Inc. (“ABC”), acted as either a common carrier or a contract carrier on June 27, 1997; July 21, 1997; and July 25, 1997.

B. Pursuant to notice the matter came on for hearing on November 19, 1997.  At the conclusion of the hearing rates were authorized, with final submissions made December 10, 1997.

C. Pursuant to the provisions of § 40-6-109, C.R.S., Administrative Law Judge Staliwe now transmits to the Commission the record and exhibits of said hearing, together with a written recommended decision containing findings of fact, conclusions, and order.

II. FIndings of fact

A. Based upon all the evidence of record, the following is found as fact:

1. As part of its existing transportation operations, ABC provides a local airport shuttle service between Denver International Airport and several hotels located in downtown Denver.  This unscheduled service is nevertheless provided every half-hour, with vehicles circulating between the airport and the hotels.  As pertinent here, ABC provided such service on June 27, 1997; July 21, 1997; and July 25, 1997.

2. The testimony of Robert Laws, transportation representative of the Public Utilities Commission, establishes that he himself paid for such service, obtaining a ticket on July 25, 1997 and was transported along with other passengers from  downtown hotels out to the airport.  At no time did Mr. Laws represent himself as being in interstate commerce, nor at any time did the driver make any such inquiry.  Further, the same applied to the other passengers who got on the shuttle at various hotels in downtown Denver and were transported out to the airport.  As pertinent to this case, ABC holds no intrastate authority from this agency authorizing the local shuttle between downtown Denver and Denver International Airport.

3. In defense of its operations, ABC tendered into evidence Interstate Commerce Commission (“ICC”) Certificate No. MC-190873, Supp. 5, which provides for operations as a common carrier, by motor vehicle, in interstate, intrastate, or foreign commerce over regular routes transporting passengers between the site of Denver International Airport and Aspen, Colorado; between Breckenridge and Steamboat Springs, Colorado; between Cheyenne, Wyoming and the Philmont Scout Ranch, Cimarron, New Mexico via Interstate Highway 25 through Colorado; and other points listed in Exhibit No. 9.  It is the legal position of ABC that its combined interstate and intrastate scheduled authority issued by the ICC effectively authorizes it to conduct a host of local, intrastate, services in every community along, or within one mile of, named routes it is authorized to serve, even though the federally issued authority contains the following proviso:

A carrier is authorized to provide intrastate trans-portation service on a route under this certificate only if the carrier provides regularly scheduled inter-state transportation service on the route.

4. However, as indicated by the testimony of Edwin Sifferlin, president of ABC the local airport shuttle serv-ice he provides is not part of any continuous trips to Aspen or anywhere else, and the only scheduled service provided to points such as Aspen occurs only on Saturdays in the months of November through April, with no service the other six days of the week, nor the other six months of the year.  Sifferlin was compelled to admit that less than 10 percent of his total passengers travel beyond the Denver metropolitan area, and that his company’s local airport shuttle operations are distinctly different from the long distance runs to and from Aspen (on the one day a week, six months of the year they are performed).

III. discussion

A. To begin there is no question but that the local air-port shuttle service between downtown Denver and Denver Inter-national Airport is overwhelmingly (if not totally) intrastate in nature.  This is without regard to a given passenger’s intent to travel beyond Colorado by air.  U.S. v. Yellow Cab, 332 U.S. 218, 67 S.Ct. 1560 (1947).

B. Here, a federally issued certificate purports to authorize intrastate operations, albeit in conjunction with scheduled interstate operations.  Rightly or wrongly, ABC is operating pursuant to this federal grant.  Well, can this state agency interpret ABC’s federal certificate to allow the agency to go around what appears to be a sham obtained to circumvent state law?

C. In a dispute involving authority issued by the ICC, and disputed by the State of Virginia, the U.S. Supreme Court noted in Service Storage & Transfer Co. v. Commonwealth of Virginia, 359 U.S. 171, 79 S.CT. 714, 3 L.Ed.2d 717 (1959):

     (1)
It appears that interpretations of federal certificates of this character should be made in the first instance by the authority issu-ing the certificate upon whom the congress has placed the responsibility of action.  The Commis-sion has long taken this position.  Compare Atlantic Freight Lines, Inc. v. Pennsylvania Pub-lic Utility Commission, 163 Pa. Super. 215, 60, A.2d 589, with Atlantic Freight Lines, Inc. – Petition for Declaratory Order, 51 M.C.C. 175.  The wisdom of such a practice is highlighted by the fact of this case.  Between the close of the hearing, and the announcement of the Virginia Com-mission’s decision, Service petitioned the I.C.C. for a declaratory order interpreting its certifi-cate.  The Commonwealth, although it had notice of the I.C.C. proceeding, elected not to participate.  After the Virginia Commission had found petitioner to be operating in intrastate commerce and fined it for such operation, the I.C.C. issued an opinion, 71 M.C.C. 304, in which it construed petitioner’s certificate as authorizing Virginia-to-Virginia traffic routed through Bluefield, West Virginia.  This was but a reaffirmation of its prior interpretation of the certificate.  59 M.C.C. 803, supra.  Such conflicts can best be avoided if the interpretation of I.C.C. certifi-cates is left to the Interstate Commerce Commis-sion.

359 U.S. at 177, 178; 79 S.Ct. at 718.  See also Jones Motor Co. v. Pennsylvania P.U.C., 361 U.S. 11, 80 S.Ct. 60 (1959).  And, as stated by the ICC in Funbus Systems, Inc., Decision No. MC-C-10917, dated December 28, 1984, involving intrastate operating rights under the Bus Regulatory reform Act of 1982:

The Bus Act and Commission Jurisdiction:

     Notwithstanding CPUC’s continuing objection to our exercise of jurisdiction, it is quite clear that whether operations conducted by an ICC-certificated carrier are within the scope of its certificate is a matter within the primary juris-diction of this agency.  State regulatory authori-ties may not assume the power to interpret the boundaries of federally issued certificates or to impose sanctions based upon operations assertedly unauthorized by the Federal certificate.  Service Transfer Co. v. Virginia, 359 U.S. 171 (1959); Jones Motor Co., Inc. v. Pennsylvania Public Utility Commission, 361 U.S. 11 (1959).  This agency must be afforded the opportunity to inter-pret the certificate in the first instance.  George Transfer & Rigging Co,. v. United States, 380 F. Supp. 179, 185 (D.Md. 1974) (3-judge court), aff’d mem., 419 U.S. 1042 (1974); Merchants Fast Motor Lines v. I.C.C., 528 F.2d 1042, 1044-45 (5th Cir. 1976).  We perform that role in the present proceeding.

Decision No. MC-C-10917, at pp. 7,8.

D. It is inevitable that at some point this state agency will have to interpret ABC’s federal certificate, even if only to dismiss it as inapplicable.  However, under federal law it is the applicable federal agency that first must declare the federal certificate inapplicable to ABC’s local operations, not us.

E. This is not a new issue before this agency.  In 1986 in Case Nos. 6364 and 6385 this issue was discussed and the com-plaints against an ICC certificated carrier dismissed as premature.  See Decision No. R86-1066, August 21, 1986, and affirmed upon exceptions and reconsideration.  The same result must obtain here, however transparent ABC’s use of a federal authority to circumvent state law.

IV. order

A. The Commission Orders That:

1. The civil penalty assessment notice in this case is dismissed at this time for being premature.  Staff is first urged to get a declaration form the appropriate federal agency whether ABC Carriers, Inc.’s local shuttle service is within the ambit of its federal authority.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.


3.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ARTHUR G. STALIWE
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____________________

Bruce N. Smith

Director
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