Decision No. R98-225

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97R-259

in the matter of proposed rules regarding the confidentiality of information submitted to the colorado public utilities commission.

recommended decision of
administrative law judge
william j. fritzel
adopting rules

Mailed Date:  March 2, 1998

Appearances:

Roy A. Adkins, Esq., for Colorado Telecommu-nications Association;

Lynn Anton Stang, Esq., and Kathryn E. Ford, Esq., for U S WEST Communications, Inc.;

Gregory E. Sopkin, Assistant Attorney General for the Staff of the Colorado Public Utili-ties Commission;

Michelle A. Norcross, Assistant Attorney General for the Colorado Office of Consumer Counsel;

Paula N. Connelly, Esq., for Public Service Company of Colorado;

Thomas F. Dixon, Esq., for MCI Telecommunica-tions Corporation, AT&T Communications of the Mountain States, Inc., ICG Telecom Group, Inc., Sprint Communications Company, L.P., TCG of Colorado, and WorldCom, Inc.;

Letti Friesen, Esq., for TCG of Colorado; and 

Kent Singer, Esq., for Colorado Rural Elec-tric Association.

I.
statement

A. On June 30, 1997, the Commission mailed Notice of Pro-posed Rulemaking concerning confidentiality of information and records within the possession of the Commission.  The Commission stated that the intent of the proposed rules was to establish the procedures to be used by:  (a) a party submitting, in a formal docket, information to the Commission which the party claims is confidential; (b) a person submitting, outside of a formal docket, information to the Commission that it claims is confiden-tial; and (c) the Commission in response to requests for infor-mation pursuant to the Colorado Public Records Act, §§ 24-72-201 et seq., C.R.S.

B. On June 30, 1997, the Commission gave Notice of Pro-posed Rulemaking to the Colorado Secretary of State.  The Commis-sion requested publication of the proposed rules in the Colorado Register.

C. The Commission scheduled this matter for hearing for August 5, 1997, at which time the first hearing was held.  Writ-ten comments were filed by various interested parties.  At the hearing, oral comments were received. All of the interested par-ties in attendance at the hearing agreed to meet informally for the purpose of attempting to develop consensus rules.  The hear-ing was continued for this purpose.

D. On October 9, 1997, the interested parties reported that they were unable to reach a consensus.  Additional written comments and proposed rules were filed. A second hearing was scheduled for December 19, 1997.  (Interim Order No. R97-1126-I.)  On December 19, 1997, a second hearing was held.  At the conclu-sion of the hearing, The interested parties were granted leave to file closing comments by January 9, 1998.

E. Comments and proposed rules were received at various times from U S WEST Communications, Inc. (“U S WEST”); MCI Tele-communications Corporation, AT&T Communications of the Mountain States, Inc.; ICG Telecom Group, Inc., Sprint Communication Com-pany, L.P., TCG of Colorado, WorldCom, Inc. (“Joint Commentors); the Colorado Office of Consumer Counsel (“OCC”); Staff of the Colorado Public Utilities Commission (“Staff”); the Colorado Rural Electric Association (“CREA”); Public Service Company of Colorado (“Public Service”); and oral comments by Colorado Tele-communications Association (“CTA”).

F. Pursuant to § 40-6-109, C.R.S., the record of this pro-ceeding along with a written recommended decision are transmitted to the Commission.

II.
findings of fact and conclusions of law

A. This rulemaking proceeding concerns proposed rules that address procedures for confidential information submitted to the Commission in a formal docket and outside of a formal docket.  The rules also provide a procedure for the handling of records in the Commission’s files and the Commission’s Director’s response to requests for information pursuant to the Colorado Public Records Act, §§ 24-72-201 et seq., C.R.S.  The proposed rules if adopted, would replace the provisions of the Commission’s Rules Regarding Confidentiality currently in effect at 4 Code of Colorado Regulations (“CCR”) 723-10, 4 CCR 723-24, 4 CCR 723-27, 4 CCR 723-43, 4 CCR 723-44, and 4 CCR 723-52.

B. The proposed rules generated extensive comment by interested parties.  Although there was general agreement among the commentors that it was desirable to adopt rules concerning the Commission’s treatment of confidential information in formal Commission dockets, and outside of formal dockets, and the proce-dure for the Commission Director’s review of requests made pur-suant to the Public Records Act, there was considerable diver-gence of opinion on the substantive portions of many of the pro-posed rules.

C. Having considered the oral and written comments of the interested parties, it is found and concluded that the rules pro-posed by Staff, with minor modifications, provide the best bal-ance between public disclosure under the Public Records Act and protection of sensitive confidential and proprietary information submitted to the Commission.

D. The modifications to Staff’s proposed rules that are recommended for adoption, includes Rule 5.1, Information Presumed to be Subject To Public Inspection, and the addition of a new Rule 6, Information Presumed to be Confidential. The following language suggested by Joint Commentors is appropriate for addi-tion to the list of presumed public information as follows:  “5.1.11 Any documents or information that have been previously made public.”  The other modification recommended for adoption  is new rule 6, a list of information presumed to be confidential, suggested by the Joint Commentors.  It is found that inclusion of the presumptive confidential list would be helpful in guiding parties to determine material that would be presumed to be con-fidential.  It is recommended that the following Rule 6 be adopted as follows:

RULE 6 INFORMATION PRESUMED TO BE CONFIDENTIAL
6.1
Information Presumed to be Confidential.


Pursuant to § 24-72-204(3)(a)(IV), the following information filed by a company with the Commission pre-sumed to be a public record which is not subject to disclosure or inspection by any person except under the terms of these rules or pursuant to a protective order issued by the Commission, includes but is not limited to:


6.1.1
Internal Telephone Lists and Direc-tories,


6.1.2
Engineering Data,


6.1.3
Financial data such as cost studies, but excluding annual reports to shareholders or public information filed with the Securities and Exchange Com-mission such as 10K and 10Q reports,


6.1.4
Sales Figures, 


6.1.5
Planned and New Services and Products,


6.1.6
Advertising and Marketing Programs, and Business Plans,


6.1.7
Geographic areas where a company intends to expand its services, 


6.1.8
Lists of a company’s potential or actual customers and suppliers,


6.1.9
Wage and salary or other personal data,


6.1.10
Capital Investment Plans,


6.1.11
Protected Earnings,


6.1.12
Changes in management or policies of a company,


6.1.13
Test Data,


6.1.14
Supplier’s Prices


6.1.15
Plans for improving services and prod-ucts, and


6.1.16
Trade Secrets

The above list is consistent with § 24-72-204(3)(a)(IV), C.R.S., of the Public Records Act which prohibits disclosure of:

Trade secrets, privileged information, and confidential commercial, financial, geological, or geophysical data furnished by or obtained from any person.

E. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III.


order

A. The Commission Orders That:

1.
The Rules Regarding the Confidentiality of Infor-mation submitted to the Colorado Public Utilities Commission, attached to this Decision, are adopted.

2.
The rules shall be effective 20 days after publi-cation by the Secretary of State.

3.
The opinion of the Attorney General of the State of Colorado shall be sought regarding the constitutionality and legality of the rules.

4.
The Commission’s Director shall file with the Office of the Secretary of State for publication in the Colorado Register, a copy of the rules adopted by this Decision, and when obtained, a copy of the opinion of the Attorney General of the State of Colorado regarding the constitutionality and legality of these rules.  The rules shall be submitted by the Commission’s Director to the appropriate committee of reference of the Colorado General Assembly, if the General Assembly is in session at the time this Order becomes effective, or to the Committee on Legal Services, if the General Assembly is not in session, for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.

5.
This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6.
As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
________________________________

Administrative Law Judge
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____________________

Bruce N. Smith

Director



g:\order\259.doc

9

_950707052.unknown

