Decision No. R98-217-I


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO


DOCKET NO. 97A-594CP


the application of ute city limousine, ltd., p.o. box 2203, aspen, colorado 81612, for an order of the commission determining the luxury status of certain vehicles pursuant to rule 7 of the rules and regulations governing MOTOR carriers exempt from regulation as public utilities, 4 Colorado Code of regulations 723-33; or in the alternative, application for waiver of rule 2.2.1 and rule 4 of the rules and regulations governing motor carriers exempt from regulation as public utilities, 4 colorado code of regulations 723-33.


interim order of�administrative law judge�william j. fritzel�denying joint motion to�dismiss application, denying�motion for oral argument,�granting motion to vacate�and reset hearing, AND�extension of time to file�witness and exhibit lists


Mailed Date:  February 27, 1998


statement


On February 13, 1998, Alpine Express, Inc., Alpine Taxi/Limo, Inc., and Home James Transportation Services, Ltd. (“Alpine/Home James”) filed a joint motion to dismiss applica-tion, request to shorten response time, and request for expedited action.  Alpine/Home James moved to dismiss the application for various reasons, namely:  (1) that the requested waiver cannot be granted because the Commission has ruled that under the enabling legislation of § 40-16-101, C.R.S., vans that cannot comply with the criteria of 4 Code of Colorado Regulations (“CCR”) 723-33 cannot be certified as luxury limousines; (2) that the rules, 4 CCR 723-33 can be changed by a rulemaking proceeding, not by a waiver application; (3) that public policy and equity require dismissal of the application; (4) that the relief sought by Applicant Ute City Limousine, Ltd. (“Ute City”), can not be granted; and (5) that Applicant has failed to file its list of witnesses and exhibits.


On February 20, 1998, Ute City filed a response to the motions.


On February 24, 1998, Alpine/Home James filed a motion requesting oral argument on their joint motion to dismiss.


Response time to the motion for oral argument is waived.  It is found that the pleadings filed in support of the joint motion and response to the motion adequately inform the Commission of the arguments.  The motion for oral argument is denied.


The joint motion to dismiss application is denied.  The application was filed in the alternative.  Applicant first seeks a hearing pursuant to Rule 7, 4 CCR 723-33, for a determination by the Commission of the luxury status of certain vehicles pur-suant to the Commission’s Rules.  Rule 7 states:


When a request is made to the Commission for registra-tion as a luxury limousine, the Enforcement Staff of the Commission shall make the preliminary determination whether the specific vehicle meets the requirements of these rules.  If the person requesting registration disagrees with the Enforcement Staff’s determination, that person may request a hearing before the Commission by filing a written application.  In any hearing con-ducted by the Commission or one of its administrative law judges, the person requesting registration of a vehicle as a luxury limousine shall have the burden of proving that the vehicle in question complies with the standards set forth in these rules.


The above quoted rule allows an applicant to challenge at a hear-ing, the Commission’s staff denial of luxury limousine status.  Applicant, who has the burden of proof, is able to submit a fac-tual basis in support of its case, as well as argument to the Commission.  Thus it is inappropriate to dismiss the application for Commission determination pursuant to Rule 7 prior to the hearing.  Concerning the alternate application for a waiver for portions of the rules, Applicant has an opportunity to present a factual basis in support of its waiver request.  Thus the joint motion to dismiss the application is premature. The application as filed and noticed does not appear to request a change in the rules or statement of general applicability.  In any event, there cannot be a rule change or determination of general applicability in this proceeding.  Rather, the focus of the hearing will be on the request for determination of applicability of the luxury status of applicant’s vehicles pursuant to the Commission’s rules and alternatively, whether the Commission should grant a waiver pursuant to Rule 9 of the rules.


On February 12, 1998, Ute City filed a motion to vacate and reset the hearing currently scheduled for March 5, 1998, and for an extension of time to and including March 25, 1998 in which to file its list of witnesses and exhibits.


On February 20, 1998, Intervenor Greater Colorado Springs Transportation Company (“GCSTC”) filed a response objec-tion to the motion.


On February 20, 1998, Alpine/Home James filed a response, stating that they have no objection to the motion.  Alpine/Homes James requests that if Applicant is granted an extension of time to file its list of witnesses and exhibits,  Intervenors also be granted a comparable extension.  Alpine/Home James requests that it be granted an extension to file witness and exhibit lists to and including April 14, 1998.


The motion of Ute City to vacate and reset hearing date and extension of time to file witness and exhibit lists is granted.  Intervenors are granted an extension of time to file their list of witnesses and exhibits to and including April 14, 1998.


order


It Is Ordered That:


The joint motion of Alpine Express, Inc., Alpine Taxi/Limo, Inc., and Home James Transportation Services, Ltd., to dismiss the application is denied.


The motion of Alpine Express, Inc., Alpine Taxi/Limo, Inc., and Home James Transportation Services, Ltd., for oral argument of the joint motion to dismiss is denied.


The motion of Applicant Ute City Limousine, Ltd. to vacate and reset hearing date, and for an extension of time to file witness and exhibit lists is granted.


The hearing currently scheduled for March 5, 1998 is vacated.  Applicant shall within 15 days of the mailing date of this Order, coordinate the setting of a new hearing date with all parties of record and shall notify the Commission of the acceptable date.


Ute City Limousine, Ltd., is granted an extension of time to file its witness and exhibit lists to and including March 25, 1998.


All intervenors are granted an extension of time to file their witness and exhibit lists to and including April 14, 1998.


This Order is effective immediately.


THE PUBLIC UTILITIES COMMISSION�OF THE STATE OF COLORADO����WILLIAM J. FRITZEL�________________________________


Administrative Law Judge
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