Decision No. R98-214-I


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO


DOCKET NO. 97C-325W


in the matter of the investigation into violations of statutes and rules regulating water public UTILITIES by o’neal water works.


interim order of�administrative law judge�ken f. kirkpatrick�modifying stipulation


Mailed Date:  February 26, 1998


Appearances:��Jeffrey C. Pond, Esq., Denver, Colorado, for Octal Resources, Inc., doing business as O’Neal Water Works; and��Victoria Mandell, Assistant Attorney General, Denver, Colorado, for the Staff of the Commission.


statement


By Decision No. R97-921-I, September 10, 1997, a Stip-ulated Agreement and Settlement of Order to Show Cause Proceeding was accepted by the undersigned Administrative Law Judge (“ALJ”).  The terms of the stipulation were incorporated into that deci-sion.  Among other things, Respondent Octal Resources, Inc., doing business as O’Neal Water Works (“O’Neal”), was obligated to file, within 75 days of the approval of the settlement agreement, an application for a certificate of public convenience and neces-sity (“CPCN”).  In addition, O’Neal was required to file at the same time tariffs setting forth the rates, charges, and regula-tions with respect to all of its customers.


On January 7, 1998, O’Neal filed its Motion for Exten-sion of Time for Compliance with Decision No. R97-921-I.  By this motion O’Neal seeks to modify the stipulated agreement and prior Commission order so as to permit O’Neal to file both the CPCN application and the tariffs no later than March 2, 1998.


A hearing on the motion was held on February 25, 1998.


O’Neal has set forth a number of reasons which it sug-gests warrant modifying the deadlines contained in the stipula-tion.  First, Respondent had a number of disagreements with its prior counsel which ultimately resulted in the dismissal of that counsel shortly after the stipulation was accepted.  Next, Respondent was incorrectly told by a member of the Staff of the Commission that the order accepting the stipulation and incor-porating its terms was not effective for 20 days.�  Respondent attempted to comply with the terms of the stipulated agreement and made numerous trips to Denver to meet with various members of the Staff.  Nonetheless it became apparent to Respondent that it needed to retain other counsel to help it comply with the stip-ulation.  Respondent did obtain counsel shortly after the first of the year, who immediately filed an entry of appearance as well as the motion which is the subject of this decision.  The new counsel was not able to spend much immediate time on this matter, however, due to pre-existing commitments.


While the timing of the Motion to Modify should nor-mally come within the time period required for compliance, the fact that the Respondent was attempting to comply with the order in good faith and without counsel constitutes extenuating circum-stances.  Staff does not object to the modification of the stipulation which would extend the time for compliance.  Staff suggests that it will result in a better application and tariffs ultimately being filed.


Based upon all the above the ALJ finds and concludes that good cause exists to grant the motion.


order


It Is Ordered That:


The Motion for Extension of Time for Compliance with Decision No. R97-921-I filed January 7, 1998 by Respondent Octal Resources, Inc., doing business as O’Neal Water Works is granted.  Decision No. R97-921-I is modified.  The obligations under the stipulation contained in paragraphs 2 and 3 concerning the requirements that Octal Resources, Inc., doing business as O’Neal Water Works file for a certificate of public convenience and necessity and related tariffs within 75 days are hereby amended to require those acts to take place no later than March 2, 1998.


This Order shall be effective immediately.


THE PUBLIC UTILITIES COMMISSION�OF THE STATE OF COLORADO����KEN F. KIRKPATRICK�________________________________


Administrative Law Judge
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� Had the stipulation been accepted in a recommended decision this would have been the case.  However, the stipulation specifically requested that the docket be kept open; in order to accommodate this the stipulation was accepted by interim order, which order was effective immediately.
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