Decision No. R98-188-I


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO


DOCKET NO. 97A-494T


in the matter of the application of worldcom, inc. for approval to transfer control of mci communications corporation to worldcom, inc.


interim order of�Administrative Law Judge�Lisa d. hamilton-fieldman�denying motion to dismiss,�granting in part and denying�in part motion to modify�protective order, ruling�on other motions, and�rescheduling hearing


Mailed Date:  February 18, 1998


STATEMENT


By Decision No. C97-1398, mailed December 22, 1997, this application for authority to transfer control of MCI Commu-nications Corporation (“MCI”) to Worldcom, Inc. (“Worldcom”), was referred to an Administrative Law Judge for expedited hearing.  By Decision No. R98-75-I, Staff of the Commission (“Staff”) was allowed to intervene, and the matter was set for hearing on February 17, 1998.


A Motion to Compel filed by Intervenors GTE Corporation and GTE Communications Corporation (collectively, “GTE” or “Intervenors”) on January 26, 1998, was granted in part and denied in part in Decision No. R98-150-I, mailed February 6, 1998.  On February 2, 1998, GTE filed a Motion to Postpone Hear-ing Date, a Motion to Dismiss Application, and a Motion to Strike Proposed Direct Testimony of Mr. David N. Porter and Ms. Rebecca J. Bennett.  On February 5, 1998, GTE filed a Sup-plement to Motion to Postpone Hearing Date, or Alternatively, for (sic) Motion to Strike Attachment B to WorldCom/MCI’s Joint Oppo-sition to GTE’s Motion to Compel.  WorldCom/MCI responded to these motions on February 9, 1998, and also filed a Motion to Modify Protective Order for Extraordinary Protective Provisions.


On Monday afternoon, February 9, 1998, the parties attended a prehearing conference at which all of the motions were argued.  At the prehearing conference the undersigned Administra-tive Law Judge ruled on all of the pending motions except WorldCom/MCI’s Motion to Modify, to which GTE was permitted to respond no later than the morning of February 12, 1998.  Also at the prehearing conference, Staff joined in WorldCom/MCI’s Motion to Modify Protective Order insofar as it sought modifications removing Staff from the requirement to sign a nondisclosure agreement.  Staff also moved to modify the protective order to permit Staff to use the information disclosed in this docket in other Commission dockets and to remove the requirement that Staff return copies of documents marked confidential to the party sub-mitting them.  On February 11, 1998, GTE filed a Motion to Compel Re:  Second Request for Production of Documents; GTE filed its response to the motion to modify on the morning of February 12, 1998.


FINDINGS AND CONCLUSIONS


Confirmation of Rulings Made at Prehearing Conference


GTE’s Motion to Dismiss, its Motion to Strike Tes-timony, and its Alternative Motion to Strike Attachment B to WorldCom/MCI’s Joint Opposition to GTE’s Motion to Compel, were denied on grounds which were explained at hearing and which are hereby reaffirmed.  GTE’s Motion to Postpone Hearing was granted.  The hearing was rescheduled as set forth in the following Order.


Motion to Modify Protective Order


In general, the parties had no objection to the modifications requested by Staff, although there was some discus-sion about its applicability to information sought pursuant to Staff’s statutory audit powers.  Staff’s motion to modify was therefore granted in full.


That portion of WorldCom/MCI’s motion that requests GTE to complete a log of who reviews a particular docu-ment, when, and for how long, is denied as a request for GTE’s attorney work product.


The remainder of WorldCom/MCI’s modification requests seek to limit both the counsel and the experts for GTE who are allowed to review documents under the protective order.  WorldCom/MCI’s reasons for requesting such limitations are that it believes that GTE will use the information to further its own bid for MCI, and that GTE will use the information in cases in other states involving the WorldCom/MCI merger.


The limitations placed on discovery in Decision No. R98-150-I already provide some of the protection WorldCom/MCI seeks.  In addition, the protective order as entered already restricts use or disclosure of protected documents outside of the context of these proceedings.  WorldCom/MCI’s motion, however, assumes that these protections are insufficient and that GTE will violate the terms of the existing protective order (WorldCom/MCI Motion at 4), and therefore seeks affirmative action or injunc-tive relief pursuant to § 7-74-103, C.R.S. (Trade Secrets Act).  These assumptions are not supported by any facts.  The Admin-istrative Law Judge will not assert the Commission’s authority under the statute until some proof is offered that WorldCom/MCI may suffer imminent harm without the extraordinary protection.


WorldCom/MCI assert that the doctrine of “inevita-ble disclosure” set forth in PepsiCo, Inc. v. Redmond, 54 F.3d 1262 (7th Cir. 1995), applies in this context, and that it jus-tifies limitations on counsel and experts who should be allowed to participate in this docket.  The Administrative Law Judge agrees that the doctrine of inevitable disclosure is not limited to the employment context; in fact, “inadvertent” disclosure was a central concern in one of the cases cited by GTE in its response, U.S. Steel Corp. v. United States, 730 F.2d 1465 (Fed. Cir. 1984), a case involving a determination by the International Trade Commission.  However, there was extensive proof in PepsiCo concerning Redmond’s (the individual who had accepted employment with a PepsiCo competitor) extensive knowledge about PepsiCo’s trade secrets, 730 F.3d at 1265-66; about why Redmond’s position with the competitor would inevitably result in his use of that knowledge, 730 F.3d at 1266-67; and about why Redmond’s assur-ances that he would abide by his confidentiality agreement were “less than comforting” to PepsiCo, 730 F.3d at 1267.  No such proof has been offered in this case, and the Administrative Law Judge will not impose the severe restrictions on GTE counsel and experts proposed by WorldCom/MCI without such proof.


GTE is correct in pointing out that numerous courts have acquiesced to, and even approved of, the sharing of information among counsel and parties across both case and juris-dictional lines.  However, in those cases, either the question was whether the court should enter a protective order restricting the sharing of information outside of the particular litigation, e.g., Kamp Implement Company, Inc., v. J.I. Case Co., 630 F. Supp. 218 (D. Mont. 1986), or the court had already concluded that such a protective order would be unwieldy or impractical, U.S. Steel, supra.  We are beyond that stage in this case:  A protective order has already been entered, and it specifically limits use of information received in this docket to use only in this docket.  Therefore, while the Administrative Law Judge will not modify the protective order to limit access to the specific individuals requested by WorldCom/MCI, she will strongly caution GTE that anyone who reviews information provided subject to the protective order must sign a nondisclosure agreement and must abide by the terms of the protective order, including limiting their use and disclosure of the information to this docket only.


The argument offered by WorldCom/MCI concerning the unique nature of the competition between WorldCom/MCI and GTE does merit modification of the protective order.  The competition anticipated by the existing protective order is that between ordinary business competitors, or perhaps even between one com-petitor who is also a customer of the other.  However, in this case, WorldCom and GTE are also competing to take over MCI, and the competitive concerns of all the parties are therefore expanded beyond product and marketing strategies to include take-over and merger strategies as well.  Paragraphs 2, 3, and 9 of the protective order will be modified to reflect these concerns.


The modified protective order, with the modifica-tions noted in bold type, is attached to this Order as Attach-ment A.


�
ORDER


It is Ordered That:


The Motion to Postpone Hearing Date and the Sup-plement to Motion to Postpone Hearing Date, or Alternatively, for (sic) Motion to Strike Attachment B to WorldCom/MCI’s Joint Oppo-sition to GTE’s Motion to Compel, filed by GTE Corporation and GTE Communications Corporation, is granted as to postponement and denied as to the motion to strike the attachment.  The Motion to Dismiss Application, and the Motion to Strike Proposed Direct Testimony of Mr. David N. Porter and Ms. Rebecca J. Bennett filed by GTE Corporation and GTE Communications Corporation are denied.


The Motion to Modify the protective order made by Staff at the prehearing conference of February 9, 1998, is granted.  The Motion to Modify Protective Order for Extraordinary Protective Provisions filed by MCI Communications Corporation and Worldcom, Inc., is granted in part and denied in part.  The modi-fied protective order, with the modifications noted in bold type, is attached to this Order as Attachment A.


Hearing in this matter is rescheduled as follows:


		DATES:	March 10 and 11, 1998


		TIME:	9:00 a.m.


		PLACE:	Commission Hearing Room�				1580 Logan Street, Office Level 2�				Denver, Colorado 80203


Intervenors’ direct testimony shall be filed no later than March 2, 1998.


This Order is effective immediately.





THE PUBLIC UTILITIES COMMISSION�OF THE STATE OF COLORADO����LISA D. HAMILTON-FIELDMAN�________________________________


Administrative Law Judge
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