Decision No. R98-173


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO


DOCKET NO. 97F-576T


fred a. page,��	complainant,��v.��u s west communications, inc.,��	respondent.


recommended decision of�administrative law judge�arthur g. staliwe


Mailed Date:  February 13, 1998


Appearances:��Fred Page, Cary, North Carolina, pro se; and��Richard Corbetta, Esq., Denver, Colorado, on behalf of U S WEST Communications, Inc.


statement of the case


By complaint filed November 21, 1997, Fred Page (orig-inally represented by Citadel Realty, Inc.) alleges that U S WEST Communications, Inc. (“U S WEST”), is improperly requesting that he make certain improvements to real property owned by him in Colorado Springs as a condition of obtaining additional telephone lines.  On December 12, 1997, the Commission sent an order to satisfy to U S WEST, who answered on January 2, 1998.


Pursuant to notice the matter came on for hearing on January 26, 1998 in Colorado Springs.  At the conclusion of the hearing the matter was taken under advisement.  Pursuant to the provisions of § 40-6-109, C.R.S., Administrative Law Judge Staliwe now transmits to the Commission the record and exhibits of said hearing, together with a written recommended decision containing findings of fact, conclusions, and order.


findings of fact


Based upon all the evidence of record, the following is found as fact:


Fred Page and his father are owners of a four-unit town house located at 1992 Minola Street, Colorado Springs, hav-ing purchased the structure in January 1984.  At the time of con-struction, U S WEST installed a six-pair telephone cable to the building.


In September 1997 the available cable pairs to the structure were exhausted by three of the four tenants, leaving the fourth tenant with no available service to the unit he was renting.  At that time U S WEST informed Citadel Realty in Colorado Springs, agent for the Pages, that before new cable could be installed U S WEST required that the owner of the prop-erty provide underground conduit from U S WEST’s pedestal to the outside wall of the structure.


The record is not clear whether Fred Page under-stood what was required, or ignored what he was told, but the evidence establishes that on his own initiative Mr. Page had a second 12-pair underground cable installed (without conduit) by a private contractor, thus providing 18 cable pairs from the U S WEST pedestal to the 4-unit town house.  As per Exhibit No. 1, the cost for installation of the underground 12-pair cable was $550.  The record in this matter should also reflect that in addition to that sum, Mr. Page is also seeking reimbursement of $225 for assistance on a cellular phone bill to the newest ten-ant, plus an additional $400 for incidental expenses.


As reflected in Exhibit Nos. 2 and 3, beginning in July 1995 and extending to February 1996, U S WEST changed its prior tariffs to require that owners of cluster or mobile homes must provide a reusable raceway or conduit for the exclusive use of U S WEST’s cable facilities between the pedestal and U S WEST’s demarcation point, usually located on the wall of a structure.  This is where U S WEST’s cable pairs end and the property owner’s inside wiring begins.  As explained by Messrs. Sandoval and Gallagher, what U S WEST is effectively requiring is a trench 18 inches deep, 6 inches wide, within which the property owner will provide a minimum 2-inch inner diameter PVC pipe conduit allowing U S WEST access from its pedestal to the structure.  This allows U S WEST to service or change its telephone cable without the necessity to excavate, recover, and possibly repave the surface of the ground.  And, U S WEST will bear the cost of any telephone cable plus attendant labor, not the property owner.


discussion


While there appeared to be some confusion at the outset of hearing, the evidence in this matter makes clear that in 1995 and in 1996 U S WEST changed its then-existing tariffs to require that owners of multi-tenant structures henceforth be required to provide an easily reusable underground raceway for the provision of new or additional cable pairs.  The avowed purpose behind this change is to eliminate the prior practice where U S WEST incurred the financial burden of providing what amounted to a permanent improvement to someone else’s property.


The Pages object, feeling that if U S WEST is to bene-fit from the revenue derived from the provision of telephone service, U S WEST should also provide the raceway or conduit over the real estate owned by the Pages.  However, as Mr. Fred Page eloquently argued during his presentation of the case, the pro-vision of telephone service, like water, is an indispensable ele-ment necessary to effectively lease or rent living space.  It is a benefit to his real estate when present, and its absence is a detriment.


This office merely notes that the requirement recently imposed by U S WEST is similar to requirements placed by other utilities (especially natural gas utilities), which often require that where utility facilities must be extended underground (especially under pavement or concrete) it is the responsibility of the property owner to provide a raceway.  This permits the utility to service its facilities without the attendant costs of disturbing the surface, ultimately at cost to ratepayers.


In summation, the evidence in this matter establishes that U S WEST has placed the requirements in question in its tar-iff as required by law, § 40-3-103, C.R.S., and the practice in question has not been shown to be per se unreasonable or vio-lative of existing public policy.


Regarding the expenses incurred by the Pages, this office merely notes that the $550 paid for the installation of additional underground cable (without conduit) is an individual choice by the owners of the property in lieu of just simply pro-viding a trench and conduit.  Further, the $225 assistance on a tenant’s cellular phone bill and the incidental $400 for miscel-laneous expenses all fall without the ambit of this agency’s jurisdiction.


�
order


The Commission Orders That:


The complaint of Fred Page in this matter is dis-missed with prejudice.  The practices complained of are included in the utility’s tariff as required by law, and have not been demonstrated to be per se unreasonable or against public policy.  With that, this office is left with no choice but to dismiss the complaint.


This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  


As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.


If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.


If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.


THE PUBLIC UTILITIES COMMISSION�OF THE STATE OF COLORADO����ARTHUR G. STALIWE�________________________________


Administrative Law Judge
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