Decision No. R98-116


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO


DOCKET NO. 97A-340R


in the matter of the application of the regional transportation district for authority to build an at grade pedestrian crossing across a relocated spur line just south of evans avenue, in the city and county of Denver, state of colorado.


recommended decision of�administrative law judge�arthur g. staliwe�granting application


Mailed Date:  January 30, 1998


Appearances:��Roger Keane, Esq., Denver, Colorado, on behalf of the Regional District;��Walter J. Downing, Esq., Denver, Colorado, on behalf of the Burlington Northern and Santa Fe Railway Company; and��John H. Baier, staff of the Commission.


statement of the case


By application filed August 6, 1997, the Regional Transportation District (“RTD”) requests an order authorizing the construction and maintenance of an at-grade pedestrian crossing over a relocated spur track immediately south of Evans Avenue in the City and County of Denver.  On August 26, 1997, the Commis-sion mailed notice of the application to all interested and affected parties.


On September 2, 1997, the Burlington Northern and Santa Fe Railway Company (“BNSF”) entered its appearance, fol-lowed on September 4, 1997 by the City and County of Denver.


Pursuant to notice the matter came on for hearing on November 4, 1997 at the Commission’s offices.  Pursuant to the provisions of § 40-6-109, C.R.S., Administrative Law Judge Staliwe now transmits to the Commission the record and exhibits of said hearing, together with a written recommended decision containing findings of fact, conclusions, and order.


findings of fact


Based upon all the evidence of record, the following is found as fact:


As part of a plan to provide expanded passenger light rail service, RTD proposes a new station just south of Evans Avenue in the City and County of Denver, which station and its affiliated parking lot will require a pedestrian crossing over the tracks of the BNSF Railroad.  As pertinent to this application, the proposal of RTD is to construct this pedestrian crossing at grade, and provide lights, bells, and gates as pro-tection devices over the crossing.


The area in question is a designated flood plain (Harvard Gulch flood plain), subject to periodic flooding as a result of both unseasonable rises in adjacent waterways, as well as unexpected cloud burst activity.  Given the nature of the terrain, RTD opposes any proposals involving subterranean grade separations, since such structures pose unreasonable hazards for those caught underground during cloud bursts, as well as security problems during hours of darkness.  Additionally, the require-ments of the Americans With Disabilities Act (“ADA”) place access requirements upon public structures of this nature that sig-nificantly increase both costs and security problems separate and apart from the other similar problems.  Further, any elevated track structure is likely to create a dam trapping water on both sides of the tracks, exacerbating problems on the flood plain. 


Train traffic over the BNSF spur line averages between two and five trains per week, up to five cars per train, operating at a comparatively slow speed.  As currently con-figured, there should be no stopped or stalled trains over the crossing, since the relocated spur line and related run-around engine track will preclude standing trains.  


As indicated by the staff witness, his principal concern is that any at-grade crossing, and particularly one with gates, can result in the situation of rushing commuters either being trapped between the 40-inch high gates en route to catch the commuter train, or in the event of a standing freight train in the crossing attempting to infiltrate over, under, or around the freight cars.  Staff’s witness feels that if an at-grade crossing is to be built, no gates should be included lest they somehow act as a mantrap, leaving pedestrians sheep-like upon the tracks as a freight train bears relentlessly down upon them.


discussion


Given the nature of the terrain, i.e., a flood plain, this office is compelled to agree with RTD’s engineers that any grade separation involving the construction of subterranean facilities is likely unsafe.  Further, the ADA economically pre-cludes the construction of an above ground grade separation, given the long approaches (shallow angle) required to accommodate those in wheelchairs.  Accordingly, an at-grade crossing is the only solution that appears rational, based upon the evidence of record.


The second question to be determined, then, is whether the presence of safety gates is per se unsafe.  Regrettably, staff’s witness presented no evidence where gates that drop after lights and bells commence, and whose distance off the ground is sufficient for virtually everyone to duck under, constitute a per se safety hazard.  Indeed, if the scenario of infiltrating commuters slipping under freight cars is to be given any cre-dence, then those same nimble commuters should have no trouble whatsoever ducking under the gates.  The argument of RTD to install all reasonable safety devices at the time of initial con-struction is a persuasive one.  Suffice it to say, gates that have dropped down in place constitute an express warning by their existence against infiltrating onto the crossing while the gates remain in place.  It can be argued that lights and bells without gates can be an invitation to challenge freight trains’ rights-of-way over the crossing.


On balance, this office cannot say that the proposal of the RTD is per se unsafe, thus warranting the active intervention of this agency in altering or changing its plans.  Given that, approval of the crossing is warranted.


order


The Commission Orders That:


The application of the Regional Transportation District for authority to build an at-grade pedestrian crossing over a relocated spur line just south of Evans Avenue, City and County of Denver, as more fully set forth this in this applica-tion, is granted.


This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  


As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.


If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.


If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.


THE PUBLIC UTILITIES COMMISSION�OF THE STATE OF COLORADO����ARTHUR G. STALIWE�________________________________


Administrative Law Judge
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