Decision No. R98-91

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97F-179T

wayne latham, carol addington, amos and patti clark, and anthony flasco,��	complainants,��v.��condominium management company,��	respondent.

recommended decision Of�administrative law judge�arthur g. staliwe

Mailed Date:  January 23, 1998

Appearances:��Wayne Latham, Fort Collins, Colorado, on behalf of the complainants; and��Richard E. Newton, Esq., Granby, Colorado, on behalf of Condominium Management Company.

statement of the case

By complaint filed April 23, 1997, the complainants allege that Condominium Management Company (“CMC), Winter Park, is operating as a telecommunications company without requisite certification from this agency.  On April 30, 1997, the Commis-sion sent an order to satisfy to CMC, which was answered on May 5, 1997.

Originally scheduled for hearing on June 16, 1997, the matter was continued at the request of the respondent to August 14, 1997 at which time it was heard.  Subsequent to the hearing, both parties requested this office to take notice of various decisions in Docket No. 96F-230T.  As pertinent here, this office grants the request of both the complainants and the respondent, and notes that Decision No. C97-904, September 9, 1997 and Decision No. C97-1082, October 21, 1997 have been read by this office in the evaluation of this case.  Those two deci-sions concluded Docket No. 96F-230T, and legitimized the sale of Account 242 facilities from U S WEST Communications, Inc. (“U S WEST”), to CMC, which sale took place in March 1988.

Pursuant to the provisions of § 40-6-109, C.R.S., Administrative Law Judge Staliwe now transmits to the Commission the record and exhibits of said hearing, together with a written recommended decision containing findings of fact, conclusions, and order.

findings of fact

Based upon all the evidence of record, the following is found as fact:

Complainants are the owners of various condominium units located at a planned unit development known as Hi Country Haus, Inc., Winter Park.  Respondent CMC is the successor to the original developers and owns and/or operates some of the common elements in the planned unit development, to include streets and other open areas.  In that regard, Hi Country Haus is different from many other condominium developments which transfer ownership of all common elements to owners of the condominiums, versus retaining ownership in a separate entity.

Among the various services provided by CMC is an internal telephone system within the planned unit development.  Of the approximately 190 condominium units within Hi Country Haus, CMC has 163 hooked up to its own internal system, providing dial tone, message service, conference calls, wake-up service, etc.  As part of its telephone service, CMC also blocks outgoing telephone usage upon departure of a condominium guest, thus pre-venting unauthorized use of an unsupervised telephone.  CMC charges a monthly fee for these telephone services to the owner of the condominium, as well as a 50-cent charge for each local call and more for long distance calls to each guest.  CMC main-tains a 24-hour operator service November through April, and between 8:00 a.m. and p.m. May through November.  Telephone users may contact other condominiums within Hi Country Haus by simply dialing the last four digits of the telephone number, without the necessity of going beyond CMC’s switch located in the recreation building (clubhouse).

David Pratt, president of CMC, asserts that the monthly rates are based on costs from U S WEST plus other expenses to include an operator, and are calculated without profit.  The 50-cent local calls and more expensive toll calls generate profit.  Pratt notes that the service provided by CMC is more comprehensive than the basic service provided by U S WEST, including as it does various blocking capabilities, wake-up calls and message service, not unlike those found in major hotels.

Those condominium owners who desire to use CMC for rental brokerage of their units are compelled by CMC to also sub-scribe to the CMC telephone system.  All of the complainants, however, while owners of condominiums in various buildings, have opted out of the CMC telephone system and are customers of U S WEST.  They strenuously object to prior attempts to obtain $5 per month from them to support the internal phone system within Hi Country Haus.  The record should reflect that at the time of hearing no complainant had actually paid the $5 monthly charge.

discussion

The sole question before this agency is whether CMC is a telephone utility or not.  Section 40-1-103(1)(a), C.R.S., declares that the term “public utility” includes every tele-phone corporation.  In turn, § 40-15-102(3), C.R.S., pertinently defines basic local exchange service as:

. . . The telecommunications service which provides a local dial tone line and local usage necessary to place or receive a call within an exchange area . . .

And, pursuant to § 40-15-201(2)(a), C.R.S., basic local exchange service is subject to regulation by this agency.

As is obvious from the facts in this case, CMC is unquestionably a telephone corporation providing basic local exchange service.  CMC provides every service (and more) provided by conventional telephone corporations, and is functionally in-distinguishable from many of the rural telephone companies this agency regulates.  Indeed, CMC has more subscribers than some of these small telephone companies.  It would be a blatant denial of equal protection to regulate these smaller entities while ignor-ing those like CMC.

Pursuant to § 40-15-202(2), C.R.S., CMC is required by the legislature to obtain a certificate of public convenience and necessity, and likely may qualify for simplified regulatory treatment under § 40-15-203.5, C.R.S.

order

The Commission Orders That:

The complaint of Latham et al., is granted.  Con-dominium Management Company is found and declared to be a basic local exchange provider as found in § 40-1-103 and § 40-15-102, C.R.S.  Accordingly, CMC is hereby ordered to file its applica-tion for a certificate of public convenience and necessity within ten days of the effective date of this order.

This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION�OF THE STATE OF COLORADO����ARTHUR G. STALIWE�________________________________

Administrative Law Judge
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